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India Act 1935— surely one of tbe most important Acts ever passed by 
the EnUsb Partiainent So great a measure of cciJrsB, called for full 
and careful study, and here wo h'weit wr ttea bv an Indian Lawyer with 
complete mastery of his subject Lawyers will value tbe book for Its 
ample commentary on tbu many and mleresting parts .lud secCioos of the 
^at new machine The difficulties espenenced m workiajj those 

constitutions nnd in using their legislaUro machinery to meet the needs of 
to day have been demonstrated by recent decis ons and JudgmeuU— of the 
{supreme Court of the United States, of the Judicial Committee of the Privy 
Council, of the Supreme Courts of Canada and Australia All these the 
author Ima lead and digested with admirable sk 11 and caie His outlook ta 
wide nndhis industry mdclatigable the whole is Witten m luH, free 

BngUsii with a gravity md balance worthy of a great subject —The Late 
Jc:tnial, londoit 

‘ These are a few of tbe many topics discussed both lucidly and skilfully 
m this wcll-docutnented book, which we con strongly reconmecd to the notico 
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best of Its kind hitherto published yoirmf o/" Co»ipa><tttve legisla> 
(ion and InUitiaHoml Latv, London 

‘ Agnuist a background of Indian historical erpenence, well wntLea and 
sober, he has provided the best legal mteipretation of the Government of 
India Act, 193S, at present available The distinguished authorhas 

provided interesting parallels from the const ‘-utional law of tho United 
States, Canada snd Australia Tbe result is that wc possess not merely an 
adequate discussion of Indian constitutional law, but also suggestive contn 
butions to comparative law Tbe treatBo ought to be read by every one 
interested m a momentous constitutional experiment, and we offer our 
yncerest congratulations to a wise, judicial and clear thinking Indian 
scholar ’ — The Annals of ihe Anuneun Academy of Political and 5cr»iil 
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FOREWORD 


The tasL of fiamicg a system of government foi India calls 
for a profound knowledge of her past history and her present 
conditions of and outlook on life It further calls for a sym* 
pathetic understanding of her needs and aspirations and a 
statesmanhlre consideration of her many difficult and embarras- 
sing problems In these circumstances the greatest service a 
lawj er can render is to point out the failures or successes of 
other constitutions and the reason for such failures and sncces- 
aes k lawyer, also, when an agreement on particular points 
haa been reached should see that such agreement is put into 
language which i s plain and not likely to lead to further dis - 
putes and divergences of opinion 

I am glad, therefore, that a distingnished membei of my own 
profession, Mr Hamaswamr , has written this book, which is 
a veij useful contribution to a very difficult situation In it he 
states quite clearly what his own opinion is He says m his 
summing up, ‘ I can think of no form of political organization 
more suited to India than a Federation It is the only techni- 
que I know of by which national unity and regional autonomj 
can both be safeguarded by a piocess of adjustment ’ 

His book IS well thought out and well documented It is 
not for me to eiiprees any opinion on his conclusions Such 
Ti criticism IS not necessary, not wonIS it he proper in a Fore- 
word which draws attention to the legal side of the matter 
onlj The value of the book is that it will make people 
think and enable them to form a judgment on his proposals 
Its scheme is carefully and conveniently set out Chapter I 
deals with the Indian Federation in the light of othei federa- 
tions and Chapter II with the distribution of powers between 
the centre and the units It cannot be denied that the Federal 
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Constitution of India embodied m the Government of India 
Act 1935 has not received complete assent but at any late it 
has familiarised the lumd of thinking India with the concep 
tion of a united India on the lines suggested 

The first chapter draws attention to the Fedeial Schemes 
of Austiaha, Canada and the United States, which no doubt 
contain valuable suggestions Any Indian Scheme, however, 
would have to be on a much extended scale The population 
of Australia, Canada and the United States when their schemes 
came into being was infinitely smallei than the population of 
India and far more homogeneous India has a population of 
over 380 millions, has many different races, many different 
religions, many different outlooks on life, and one of the most 
ancient civilisations m the woild Possibly it is hardly to be 
expected that any scheme for India can be accomplished by any 
other method than that of trial and enor 

In hiB second chapter Mi Eamaswamy deals with the 
central problem m the framing of a Federation Constitution, 
VIZ that of the allocation of powers between the Federation 
and the constituent units This is always a mattei of extreme 
difficulty 

Those who have followed the decisions of the Privy 
Council on a similar topic in the British North America Act, 
1867, which by Section 91 piovides for the powers of the 
Dominion Parliament and section 92 the exclusive poweis of 
the Piovmcial Legislatures will appreciate the magnitude of 
the problem and the refinement of inteipietation which has 
been applied to tho various provisions This topic has been 
admirablj dealt with in the second chapter which rightly 
begins by refeiring to ceitain basic problems connected with 
the establishment of a Federation in India Mr Eamaswamy 
suggests that with respect to the allocation of powers, India 
should follow the example of Australia and be has sketched 
hiB own plan of the allocation of powers between the Federa- 
tion and the units m the future Constitution of India 
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An> ciiticiem of hiB plan is not advisable m view of the 
fact that conditions m India aie changing fast, and many 
present views may need re-consideration 

In placing tins well reasoned book befoie the public its 
author h<is dune a valnaWe seivice to the country which. 
Will be appreciated by all those who take an interest in 
Bidia B welfare 

Sakkei 

London, 

May m3. 



PEEPACE 


A sATi'iF^CTon'i solution foi tbe Indian constitutional problem 
IS long ovei-dtie While the task of fi^miDg a Constitution 
for India mav have to be postponed till after the conclusion 
of the Wai, it is time, I think, for all those interested m the 
welfare of the countiy to prepare the ground upon which the 
new constitutional edifice should be built The pioblem 
presents various aspects, many oiirhich require serious thought 
and consideiation In this book, I have endeavoured to study 
one aspect of it — perhaps the most difiicult and important 
of all -nameh , the allocation of powers between tbe federal 
centre and the constituent units 

There is no workable constitutional device that I know of 
which can piopeilj harmonize national unity and regional 
autonomy other than a federal system Theie are the classical 
examples of the United States, Canada, Austialia and Suitzei- 
laud, which have found happiness and prosperity under a federal 
dispensation There is sbll, I think, an impeifect lecogni- 
tion of the immeasurable sen ice winch the federal technigue 
has rendeied m giving peace, contentment and happiness to 
large communities, m vaiious paits of the world I should 
ardeutlj hope that the example set by these great federal 
umons will be more widely adopted, and that the post-war 
uoild will see the establishment of more such unions 

This book proceeds upon the basis that the future Consti- 
tution of India should be constructed upon tbe federal model, 
the constituent units of the federation, enjoying a wide measure 
of local autonomy consistent with the maintenance of a 
reasonably strong government at the centre I have explamed 
in the body of this work the reasons which have impelled me 
to recommend that the future Indian Federal Centre should be 
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given a batch of specific powers, the residuaiy contiol being 
vested in the units themselves Pioceedmg upon this basis, 
I have endeavoured to draw up a list of the powers with which 
the Centre should be equipped In prepaimg this list, I have 
drawn upon the experience of the three great English speaking 
Federations of the world, namely, The United States, Australia 
and Canada The working of these federations has brought to 
the surface, particularly m the light of judicial interpretations, 
several important practical diflioulties and I have tried, in 
the framing of my federal list of subjects, to piovide conciete 
solutions for such difficulties I may also mention that, while 
I have made use of the experience of other federations, I have 
steadily kept m view the paramount consideiation that the 
constitutional arrangements suggested should satisfy our needs 
and harmonize with onr conditions 

The Eight Hon ble Viscount Sankey has done me the 
honour of contiibutmg a foreword to this book I cannot be 
sufficiently grateful to Hie Lordship for the kindness which 
he has shown me , and I am deeply m his debt foi this favour 

M EiilASWAMY 

Basavangudi 
Bangalore City 
Januaiif 15, 1944 
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chapter I 


THE INDIAN EBDEBATION IN THE LIGHT 
OE OTHER FEDERATIONS 

I 

I^TRODDCTOR\ 

tlie allocafcioD of legislative poueis as between the fadeial 
goveiDment and the constituent units, it is possible to adopt 
one of two courses The Constitution might cither allot 
specific subject matters to the centre leaMng all else to the 
units, 01 it might enumerate the powers of the constituent 
units giving the residue over to the centre Both the United 
States and Australian Constitutions hive adopted the 
former course iMy suggestion is that, in the future constitu* 
tion of India, it would be well for us to follow the American 
and Austialian precedents in this respect The future central 
government of India might be entrusted uith a hatch of 
specific powers leaving the residue of authouty m the 
constituent units themselves And in support of this sugges- 
tion I would uige the following five important leasons 
Fi rstlVv syh a method of allocation would be an improve- 
ment in point of simplicity over the scheme of allocation of 
legislative powers adopted in the Government of India Act, 
19^ which, as I shall be able to point out later, is of the 
most complex character .Secondly, bo th the British Indian 
Provinces and the Indian States would be placed on an 
identical basis m the matter of partition of legislative powers, 
as there will he only one federal list of subjects to deal with 
in both cases, the residuary powers remaining vested m the 
constituent umts, without any distinction being made m this 
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lespect between a proYince and astate Tliougli the residuary 
authority will vest in the province and states, it must be 
borne m mmd that the range of authority exercisable by 
the federal centre over the provincM and states may not be 
the same even nnder the tutme constitutional arrangements, 
as the states may have to be permitted to letam jurisdiction 
over certain matters, which, m the case of the provinces 
^ould come under federal control Thirdly, it will go a 
long way to satisfy Muslim opinion which is very insistent 
that the constituent units should be allowed to have residuary 
control, the centre being given only specific powers Fourthly, 
it IB possible to draw up a list of fedeial subjects which, 
while permittmg the largest measure of autonomy to the 
constituent units, would, neveitheless, enable the cential 
government to deal effectively with problems of national 
concern And fifthly, and lastly, I think I will bs able to 
show m the light of the lessons to be drawn from the 
working of the Fedetations of the United States, Australia 
and Canada, the commonly prevalent notion that the mere 
vesting of the residuaiy field in the constituent units would 
necessarily result in making the centre weak and helpless in 
the face of national ciises proceeds upon a miBappiehensionof 
the facts and is not borne out bj the experience of those 
fedeiations The points which I have mentioned above 
lequire to be elaboiated And to this task I address mj self in 
the paragraphs that follow 

U 

The Plaji op DISTRIBUTIo^ 
t) e Government 0 / India Aet, 1935 
In deciding upon the plan upon which the distribution of 
legislative powers should be made, it must bs pointed out that 
the framers of the India Act, 1935, had no free hand A plan 
less complicated than the one now followed in that enactment 
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would very piobably ba^e been adopted but foi the sharp 
cleavage of opinion that existed among the Hindu and Muslim 
delegates that attended the varions Kound Table Conferences 
m regard to the vesting of the residual powers As Sir Samuel 
Hoaie, the Secretary of Slate foi India, pointed out at the 
committee stage of the diidia Bill ‘ If it had been possible to 
have one list we should have been glad, but unfortunately, as 
in many of these Indian pioblems, 'nhen we came to apply to 
the actual facts what we desired, we found it to be impossible 
We found that Indian opinion was very definitely divided 
between, speaking geneiall^, the Hindus who wish to keep the 
predominant power m the Centre, and the Moslems who wish 
to keep the piedominaut power in the Provinces The extent 
of that feeling made each of these commnmties look with, the 
greatest suspicion at the residuary field, the Hindus demand- 
iDg that the residuary field should remain with the Centre 
and the moslems equally strongly demanding that the lesidu- 
ary field should remain with the Provinces We tried jear 
after ^ ear, not only in the Joint Select Committee but also in 
the various Bound Table Conferences, to budge the difference, 
but the only bridge that we could find between these two dia- 
metiically opposite points of view was to have three lists, 
namely, the Federal List, the Provincial List and the 
Ooncnrient List, each as exhaustive as we could make it, so 
exhaustive as to leave little oi nothing for the residuary field 
I beheie that we have succeeded in that attempt and that all 
that IS likely to go into the residuary field are perhaps some 
quite unknown spheres of activity that neither my Honouiable 
Friend nor I can coutemplate at this moment We find that 
we have really exhausted the oidmaiy activities of govern- 
ment m the three othei fields I agree with my Honourable 
Fiieud that it means complications I beheie that it also 
means the possibility of increased litigation^ ’ 

House pf Common; ilarch, 27, 1935 Vol 299, 
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I shall give here the barest outlme of the method followed 
in the India Act, 1936, in regard to the allocation of legisla- 
tive powers between the federation and the constituent units 
Elsewhere I have made a more detailed study of this problem^ 
It 15 necessary to point out that the Government of India Act, 
1935, has adopted one method with regard to the partition of 
legislative powers as between the federation and the British 
Indian Provinces and a different method m regard to this 
very matter in respect of the federation vts a vis the Indian 
States So far as the federation and the British Indian 
Provinces are concerned, the Act has attempted to gioup 
together all possible heads of l^islative power, mclnding 
powers of taxation, under three separate lists The fiist list 
called the federal legislative list, contains subjects lo res- 
pect of which the federal legislature is given the exclusive 
power to legislate, the second list, called the provincial 
legislative list, cootams subjects which come within the exclu- 
sive sphere of the provincial legislatures And to the extent 
to which either legislature encroaches upon the exclusive 
province of the othei as demarcated in these lists, its legisla- 
tion would become ultra vues There is a third list, the 
concurrent legislative list, in which both legislatures operate, 
due provision being made m the act to resolve conflicts which 
would necessarily arise when two competing legislatures 
operate in the same area With regaid to any residue which 
may not have been foreseen and provided for in any of those 
lists, the act makes the novel provision that the Governor- 
General IS to decide as to whether the federation or the pio- 
vmces should be given control over it It is obvious that the 
scheme now adopted will lead to the multiplication of the 
points of mconsistency in legislation As overlapping on a 
wide scale is bound to occur when a grouping of all the 


* M Ramaswamy, f/ie Loot of iSe litdtan Constitution (LontioD, 
1938) at p 217 ff 
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possible heads of legislative power is attempted under three 
lists It 16 only reasonable to expect that a large number of 
legal problems will present themselves for solution With 
regard to those Indian State» who want to enter the frame- 
work o£ federation their accesaou. would be required in respect 
of items 1 to 47 of the federal legislative list The result is 
that m the case of the Indian States there would be only one 
list of federal subjects to deal with (though certain qualifica- 
tions and reservations are to be j^rmitted in the case of 
individual states m regard to then accession to the federal list 
of subjects for special reasons) while the whole of the residu- 
ary field would be at the disposal of the states The impression 
left on ones mmd by the present scheme of distribution of 
legislative powers under the India Act, 1935 je that it is as 
complex as any it is possible to think of 

The idea of making the federal centre a government of 
enumetated powers with the resident; field vested m the 
constituent units h&s, as I have already observed, an obvious 
advantage m its favour Such a method of distribution of 
legislative powers is much simpler than the one now followed 
in the Government of India Act 1935 But it should not be 
supposed that legal problems as to the delimitation of national 
and state authority will never arise under the plan suggested 
Far from that Difficulties of legal interpretation are bound 
to occur even when theca is only one federal list of subjects to 
deal with but to be sure the difficulties are multiplied when 
instead of one list there are three Both under the American 
and Australian constitutions where the central governments 
are invested with specific powers difficulty has been felt m 
delimiting their actual content m the context of concrete 
situations In defimng the powers which a government 
should have a constitution necessarily employs words of a 
general character, and the determination of the actual scope 
of any such power is not always easy Not only that Difli- 
culties also arise as to how fat federal legislation has ousted 
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st^te authority m the same area m legard to the concunent 
heads of power 

lU 

The Ausibaliak Tlah op Allocation of Bowers 
As I favour the adoption of the Austialian method of aUo 
cation of powers sahjeet to certam modifications, m the future 
federal constitution of India, it would be useful for us to have 
a rough idea of the Australian plan of distribution The 
Commonwealth Pailiament undei the Australian Constitu 
tion Act possesses two kinds of powers, one osolusive and the 
other concurrent Section 52 of the Commonwealth of Aust- 
ralia CoustitutioQ Act, 1900, provides that the Commonwealth 
Parliament is to have exclusive power to make laws with res 
pect to (1) the seat of government of the Commonwealth, and 
all places acquired by the Commonwealth for pnbljc purposes , 
(2) matfceifi relating to any department of the public service, 
the oonbrol of which is b} the Constitution transfened to the 
Executive Government of the Commonwealth and (3) other 
matters declared by the Const tution to be within the esclu 
sive power of the Commonwealth Paihament The ‘other 
matters’ which are expressly stated to be within the esclu 
Siva power of the Commonwealth are contained in sections 90 
and 111 Section 90 relates to the exclusive power of the 
Commonwealth to impose duties of customs and excise and to 
grant bount es on the production or export of goods and sec 
tion 111 deals with the exclusive jurisdiction of the Common 
wealth over territory surrendered to if by any state Section 
51 of the Constitution Act is the pimcipal section which 
makes the mam grant of powers to the Commonwealth Pai 
hament It enumerates 39 separate heads of power, and some 
of these are by necessary imphcation exclusive, such as ' boi 
rowing money on the public caredit of the Commonwealth 
‘ fisheries in Australian wattnrs beyond terntoiial limits ’ and 
‘ the relations of the Commonwealth with the Islands of the 
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Pacific ’ As Di Donald Kerr has pointed out in his treatise 
on The Law of the Australian Constituiion, at page 10, the 
Constitution contains two other matters with respect to which 
the power of the Commonwealth Paiinment by necessary im- 
plication IS 6X01118176, ‘namely by the combined effect of 
S 51 (VI) and Section 114, Karal and Military Defence and 
Forces, and the combined effect of S 61 (XII) and S 115, 
Coinage ’ With regard to the other heads of legislative power 
enumeiated in Section 61, stieh as banking other than state 
banking, patents and trade marks, copyrights, bills of es 
change and ptomissoiy notes, divorce and matiimomal causes, 
the fedeml powei is concurrent with that of the states The 
fact that these fedeial powers aie only concniient powers has 
to be inferred from two other provisions of the Constitution, 
namely those contained in sections 107 and 109 Section 107 
provides * Every power of the Parliament of a Colony which 
has become or becomes a state, shall, unless it is by this 
Constitution exclusively vested in the PaLliameut of the Com- 
monwealth or withdrawn from the Paihamenfc of the state, 
continuo as at the establishment of the Commonwealth, or as 
at the admission or establishment of the btate, as the case may 
be ' Section 109 states * When a law of a state is inconsis- 
tent with a law of the Commonwealth, the latter shall prevail, 
and the former shall, to the extent of the inconsistencv, be in- 
valid ’ It IS manifest from these provisions that in regard to 
any of the subjects which come within the concurrent field, 
the mere fact that the Commonwealth Paihament has been 
invested with power of legislation does not by itself affect 
either existing state legislation upon it or the power of the 
state to enact further legislation in regard to it It is only 
when the Commonwealth Parliament has entered the field and' 
covered it with actual legislation that state lunsdiotion is ous- 
ted to the extent of the field occupied by federal legislation. 
Nice questions may arise as to how far federal legislation has 
superseded either existing state legislation upon any matter or 
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has tendered future state legislation m the field impossible be- 
cause of prior federal occupation 

It will be noticed that Section 61 of the Commonwealth 
of Austiaha Constitution Act, 1900, which makes the mam 
grant of power to the Commonwealth Parliament does not 
group the exclusive aud concurrent heads of power into two 
parts Exclusive and concurrent powers are all jumbled up 
m one place As to what heads of power enumerated m 
Section 51 are exclusive powers, and what heads are concur- 
rent powers, can only be decided with reference to the other 
scattered provisions of the Constitution Act It seems to me 
that m arranging subjects of legislation under the federal list 
in the future constitution of India, it would be better to 
arrange them in two groups, one containing exclusive powers 
and the other concurrent powers Prom the pomt of view of 
clarity, this arcaugement ought, I think, to be welcomed 
I shall revert to this subject later 

IV 

Advantages op a Single List 

I shall resume the mam thread of the discussion The 
pomt which I wished to make was merely that, while the 
adoption of a single federal list would not eliminate problems 
of interpretation in the matter of allocation of powers, it 
would, nevertheless, make for greater simplicity than what is 
possible under a plan of the kind now m operation under 
the Government of India Act 1935 The second gam would 
be that the position of the Indian Provinces will be assimilated 
to that of the Indian States so far as the vesting of the 
-*^residnary powers are concerned But it must be pointed out 
that even under the new constitution the range of authority 
exercisable by the federation over the Indian States may not 
he as wide as that in relation to the Indian Provinces, as it 
may be found necessary to hmit the federal jurisdiction over 
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the Indian States to Bome exteDt. having legaid to the fact 
that then coarse of evolutimi so fai has proceeded on hues 
somewhat different from that of the Indian Provinces 

Y 

The mistaken imprbssiom that the Vesting op 
EE srnnABY Powfrs in the Umts affects 

THE STBBNQTH op THE FeMBATION 

There ie a widely prevalent impression that in a federal 
arrangement, a central goveionient invested with specific 
powers would prove weaker than what it would he if it were 
given residuary powers But I venture to svibinit that such 
an impression is really not correct, hecause, it is theoretically 
conceivable that, by a process o! adjustment at the tune of the 
framing of the Constitutioa, the lesidoary field of tbo consti* 
taent units may he made narrow or broad by carving oat of 
the totality of powers origmelly vested is the federating units 
a large ora small estate is favour of the new central govern* 
meet As Sir fiobert Garras, sometime Solicitor General for 
the Commonwealth of Australia, m the course of a lectuie 
delivered by him on 7/ic CTOeiopment of ih AmUahan 
GonstituHon in London, on December 12, 1923, has observed 
‘ A residuary legatee is not necessarily better off than the 
donee of a specific beijuest , it all depends on the amount of the 
bequest and the size of the estate The experience of 
AuBtralia goes to show that specific subject matters if widely 
enough expressed and if not subject to excessue quahfi 
cations, can be lelied on as the basis for a strong centra] 
government ’ ^ 

A central government which is invested with specific 
powers which aie sufticiently wide and numerous is likely to 
prove more effective than the siane goverameat which is 

alp ^206 ^ ta 40, Ed (. Qmfteriy Rexixm (192IJ, see 
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given a residue, which is enoioached upon by the state enume- 
rated powers Both United States and Australian experience 
supports this thesis 


VI 

How THE I’tfPHEBSION CAME TO BE FORMED 

How then did the impression to which I have alluded 
come to be formed? We have to delve a little into past 
history to find an explanation for this The exploratory 
talks which led to the foimation of the Canadian fede- 
lation were held at a time when the neighbouimg federal 
union of the United States was engaged in a fratiicidal war 
The lesson which the Canadian statesmen drew fiom the 
American episode was that the location of the lesiduum of 
power m the states instead of in the Union had strengthened 
the doctrine of state rights and that this fact was in large 
measure responsible for bringing on a civil wai They, 
therefore, were anxious to reverse the American plan of 
distribution of powers by which the states bad reserved to 
themselves all sovereign rights except the portion which they 
had delegated to the central government, by a plan which 
strengthened the central government by allotting to it all 
residuary powers remaining after giving to the provinces only 
such specific powers as were required for carrying on local 
activities Mr John A Macdonald (hter Sir John A 
Macdonald the first Prime minister of the Dominion of 
Canada) alluded to this feature of the Canadian plan of alloc 
ation of powers when he made the following observations m 
the course of the Confederation debates, which were held m 
the Canadian Parliament on the Quebec resolutions ‘Ever 
since the Union was formed the difiioulty of what is called 
‘ State rights’ has existed, and this bad much to do m bring- 
ing on the present unhappy wai m the United States They 
commenced, in fact, at the wrong end They declared by 
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their Constitation that each state was a soveieignty m itself, 
and that all the poweis incident to a sovcieignti belonged to 
each state, except those powers which, bj the OonstitutiOD, 
■weie confeired upon the general government and Congress 
Here we have adopted a different sjstem We have strength- 
ened the general government We have given the general 
legislature all the great subjects of legislation We have con- 
ferred on them, not only specifically and m detail, all the 
powers which me incident to sovereigntj, but we have 
expressly declared that all subjects of general interest not 
distinctly and exclusively conferred upon the local govern 
ments and local legislatures, shall be conferred upon the 
general government mid legislature We have thus avoided 
that great source of weakness which has been the cause of 
the disruption of the United States We have avoided all 
conflict of jurisdiction and authoritj and if this constitution 
IS earned out, as it will be m full detail m the impetnl act M 
be parsed if the colonies adopt the scheme, we will haie, m 
fact, as I said before, all the advantages of a legislative union 
under one admimsttation, with, at the bame time, the 
guarantees for local institutions and for local laws, which are 
insisted upon by so many m the provinces now, I hope, to be 
united ’ ^ 

I do not think that the fathers of the Canadian Constitu- 
tion were right in thinking that the American Civil War was 
the direct consequence of vesting residuary powers in the 
constituent units and thus giving undue emphasis to state 
rights They were, however, certimly right m thinking that 
national salvation depended upon keeping centrifugal tenden 
cies under control and this they sought to achieve hy streng- 
theuing the hands of the central government by various 
devices One of these related to the plan adopted for the 
distribution of legislative powers The particular method 

* Cited b} Kennedy £ssn}siff CcmhMwml La i pp 88-89 
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■wtich {ollowed to secore iiie Bupiemacy of the ceutial 
government in the matter of allocation of powers namely the 
grant of the geneial re^ifluary power supplemented by a few 
specific powers, as I shall presently show, has not proved very 
successful Judicial interpretation by the Piivy Council of 
the scope of the residuary power granted to the Dominion 
government under Section 91 of the British North America 
Act, 1867, has largely frustrated the intentions of the fathers 
of the Canadian Constitution And the decisions of the 
Pnvy Council, particularly in Tojmto Ekctrio Gommisstoners 
•vSnidei,^ AUorMy General for Canada v Attomey-General 
foi Ontano,^ and Aitoiney General for Canada v Attorney- 
General for Oniano,^ aa Dean Vincent C Macdonald of 
the Dalhousie Law School has pointed out, mark ‘the 
declension of the residuaiy power of the Dominion from its 
intended function as the standard bearer of a centralized 
federalism to the status of a safety valve in time of acute 
national emergency ' * I shall addiess myself to this aspect 
a little later 

The point which I wanted to make at this stage, however, 
was that the fathers of tho Canadian Constitution wore 
a little wide of the mark in laying the blame for the american 
civil war at the door of the american doctrine of state rights 
which gave primacy to the sovereignty of the states upon the 
plea that under the american constitution the federal govern- 
ment had been invested with specific powers only by the 
states The civil war was one of the most tragic episodes in 
american history South Caiohaa’s secession from the Union 
was followed by the secession of ten other states, the seceding 
states organizing a conibahracy m opposition to tfio CJtauii 
The movement for secession proceeded not so much from any 

» (1925) A C 39G 
(1937) A C 326 

° (1937) A C 355 

* canadtan Bat Bevtcw Special Conshtiitional Number, (1937) 
Vol XV p 419 
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worship of state sovereignty pure and simple as from othei 
causes, chiefly economic The seatincent in favour of seces 
Bion took a long time to mature After the admission of 
AJabami into the Union m 1819 tha» were an equal numlier 
of slave holding and free states within the federal framewoih, 
eleven of each kind "When Missoari sought admission, the 
question arose whether it should be admitted as a free or 
a slave state rortunately the crisis was tided ovei by 
admitting Missouri as a slave state and Maine, which had 
been caived out of Massachusetts, as a free stale simulta 
neonsly The Missouri compromise 'ms the beginning of the 
cleavage between the North and the South Ihen, came the 
qiiairel o\ei the tariff The piosperity of the southern states 
was largely founded upon the three gieat agucuituial staples 
of cotton, wheat and, tobacco, the markctB foi which I’l ere out- 
side America The Southern States were steadily losing ground 
in the economic apheie The causes for this were many and 
complex The wasteful agricultural methods pursued, soil 
erosion, depletion of population by the movement towards 
the rich lands of the lower Mississippi basin, and the newly 
developed competition of the south west including iennesse© 
in agricultural commoditieB especially cotton, had made the 
outlook for the Southern States very bleak indeed The 
protective tariff which came ns a result of the preBsuie of the 
industrially advanced north was deeply resented by the south 
which had to get manufactuied goods from abroad upon which 
customs had been levied or fiom the northern states whose 
prices were maintained under the artificial conditions created 
by khe kanh 'llie movemeak m favour oi Becession tocA, root 
m this fertile soil of economic maladjustments And the 
sonthemers found a fiist rate intellect m John C Calhoun 
who developed his theory of nullification with great astuteness 
But it 18 important to observe that the doctrine of state 
Eovcieignty was not developed for its own sake but ag a 
convenient instiument, to defend the sectional interest of the 
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southern states, which had been grievously affected by the 
tariff and other causes As Andrew G IMcLaughlin has 
observed ‘ Anyone studyir^ the fact and the influence of 
sectionalism in American history will hesitate to emphasize 
the feeling oi the peculiar interests of any one section as 
compaied with otheis , but he cannot forget the southern 
sense of a common southern cause which came in the couise 
of tune to produce secession This sentiment grew after 
slavery had furnished plainly a common giound for the south 
to stand upon, and this growth took place more conspicuously 
after 1853 than at any earlier day And still, as we see 
a degree of uniformity in opposition to the tariff, after about 
1824, and see also the pronouncement that southern interests 
weie the victims of northern aggression u e get an impi essiou 
of a commg Uouble based on a feeling of a real, though 
perhaps still vague, sectional solidarity The doctrine of 
States’ lights aud State sovereignty have already been men- 
tioned in this work , but as a matter of fact the doctrine 
was a ueapon of defense, not so much for protecting the 
peculiar mteiests of a particular state, as for defending a 
section and a sectional economic interest Therein lay the 
danger to the Union — sectional diversity and sectional senti- 
ment, aided, if need be, by constitutional argument which was 
based upon the individuality of the States.' ^ 


The Dominion Rbsiduaby Power under the 
Canadian Constitution 

We shall be m a proper position to appreciate the role 
now assigned to the Dominion residuary power bj Judicial 
decisions if we have a clearcnt idea of the Canadian plan of 
distribution of legislative powers The sections of the Biitish 

^ A C McLnuglilm A Const7{atioual JJislory of The Untied Slates, 
p 430 (193b) 
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Noith America Act, 1867 which are relevant for this 
purpose are sections 91, 92 and 95 Section 95 makes agri- 
culture and immigration subject to the concurrent control of 
both the provincial and dominion legislatuies with the 
qualification that, where any law passed by a provincial 
legishtuie with, respect to those subjects comes into conflict 
with a dominion law, the latter is fo prevail Sections 91 
and 92 are the mam provisions which make the allocation of 
powers between the Dominion and the Provinces la outline 
these sections are as foilou s 

Section 91 It shall be lawful foi the Queen, by and with 
the advice and consent of the Senate and House of Commons, 
to make laws foi the peace, ordei and good government of 
Canada, in relation to all Matters not coming within the 
Glasses of Subjects by this Act assigned escluszvelj to the 
legislatures of the Provinces , and for greater certainty, but 
not BO as to restrict the Geneiality of the foiegomg Terms of 
this Section, it is hereby declared that (notwithstanding any- 
thing in this Act) the esclusive Legislative Authority of the 
Parliament of Canada, estends to ail Matters coming within 
the Classes of Subjects next heiem-aftei enumerated, that is 
to say — [Here follows a list of twenty-nine classes of 
subjects] 

And any Matter coming within any of the Classes of 
Subjects enumerated in this Section shall not be deemed to 
come within the Classes of Matters of a local or private natuLS 
comprised m the Bnumeiation of the Classes of Subjects by 
this Act assigned esclusively to the legislatures of the 
PiWi’Em 

Section 92 In each Province the Legislature may exclu- 
sively make laws in lelation to matters coming within the 
Classes of Subjects next bereinaftei enumerated, that is to 
saj,— [Here follows an enumeration of sixteen classes of sub- 
jects, the last of which, item 16, runs thus— Generally all 
Matters of a merely local or private nature m the Province] 
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I ehall nofc undertake any detailed study of these sections 
But on a baie esamination of these, uninfluenced by anj 
judicial dicta, the following conclusionB, in my submission, 
emerge (1) The limit of provincial jurisdiction is confined to 
the 16 enumerated, classes of subjects set out m Section 92 
These Classes of Subjects are described by the concluding 
clause of Section 91 as matters of a * local or private nature ’ 
(2) Although the net effect of both sections is to vest in the 
Dominion a general power to make laws for the Peace, Order 
and Good Government of Canada, over all matters as do not 
come within the 16 classes of subjects coming withm the 
exclusive domain of the piovmces, Section 91 does notrestiict 
itself to the ham statement that all legislative powers not 
vested by Section 02 m the Provinces are to belong to the 
Dominion (3) Section 91, m fact, enumerates 29 classes of 
subjects as those which come within the exclusive competence 
of the Dominion Parliament, and then buttresses them up with 
a general residuary giant 

Mr (John A Macdonald, who started with a decided pie* 
ference for a unitary constitution for Canada, realising the 
impossibility of establishing such a constitution m view of 
the geographical, racial and economic differences which 
existed, later thiew all his energies into the cieation of a 
Canadian federation with a strong unitary bias In this task 
he largely succeeded The unitary twist of the final 
constitutional framework is discernible not only in the 
manner m which the allocation of powers was made but also 
in two other notable features of it namely the vesting of 
the authority to appoint Lieutenant-Governors of the Pro 
Vinces in the Governor-General-in-Council and m the power 
given to the same authority to disallow provincial legislative 
acta within a year after they were enacted into law 
But as subsequent events have shown, the intention of the 
framers of the constitution has to a large extent failed to 
fructify 
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Tlic Privy CoUDCil m Sodge v The Queen^ aud m The 
Liguidaiors of the Uaritvno Banl of Canada v The Teccivei- 
Gcncral of New Brunmteh” vigorously resisted the attempts 
made to reduce the provmcial legislatures under the British 
North America Act to the level of municipal institutions and 
hdd that those legisktures vrithin the ambit o£ then povreis 
had plenary authority as wide as the imperial and dominion 
pmliaments had within their respective competence So fat 
there was nothing to quanel about To have talen a different 
view would have meant the death huoll of the federal idea 
which postulates the co existence of two soveieignties working 
each IE its own orbit 

From the way in which the plan of distribution of powers 
was constructed, the framers of the constitution were con- 
vmced that the Dominion Goverament in the future wonld 
have adequate pgwei to deal with all niatteis of common 
concern to the vacuous units Lord Carnarvon, the then 
Secretary of State for the Colonies, explaining the puipose of 
the British North America Bill at its second reading m the 
House of Lords observed ‘The real object which we have in 
view IS to give to the Central Government those high functions 
and almost sovereign powers by which general principles and 
uniformity of legislation may be secured in those questions 
that are of common import to all the provinces , and, at the 
same tune, to retsm for each Province so ample a measure of 
municipal liberty and self government as will allow, and 
indeed compel, them to exercise those local powers which they 
can exercise with great advantage to the community In 
closing my observations upon the distribution oi poweis 
I ought to pomt out that, just as the authority of the Cential 
Parliament will prevail whenever it may come into confiict 
with the local legislatures, so the residue of legislation, if any, 
unprovided for in the specific classification which I have 

> (lSa3) 9 App CIS U7 * (1692) A C 437 

2 
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explained vnll belong to the Genital bodj It -will be seen 
under the 91st clause that the classification is not intended 
to restrict the generality ’ of the powers previously given to 
the Central Parliament, and that those powers extend to all 
laws made * for the peace order and good government ’ of the 
Coufedeiation — feims, which, according to all pieoedents, 
will, I understand carry with them an ample measure of 
legislative authority i ’ 

It 15 easy enough to summon an impiessiva array of con- 
temporaneous evidence m support of the thesis that the 
Canadian Constitution-builders definitely sought in the manner 
of allocation of poweis to strengthen the hands of the 
Dominion I have already quoted from the speeches of 
Macdonald and Lord Camaivon One more piononncemont 
to the same effect will, I think do Tapper, referring to the 
Quebec resolutions, stated ‘ Those who were at Charlottetown 
will remember that it was finally specified there that all the 
powers not given to local, should reset ved to the federal, 
Government This was stated as being a prominent featuie 
of the Canadian scheme, and it was said then that it was 
desirable to have a plan contrary to that adopted by the 
United States It was a fundamental principle laid down by 
Canada and the basis of oni negotiations^ 

Decisions of the Privy Council duiing lecent years have 
made it cleat that the general residuary power of the Dominion 
Parliament can only he invoked la an emergency when there 
IS a grave threat to the national life of Canada and not to 
deal with problems of national or general importance In 
1882 Sic Montague Smith delivering the judgment of the 
Piivy Council in RjlsscU v TIib Qtieen^ had upheld the 

’ Cited in the Report made to the Canadian Senate by the Parliament 
ary Coansel Mr W 1 O Coonoi on the British North Amenci Act p 59 
(1939) 

® Cited in the Report made to the Canad fin Senate by the Pari a 
mentary Counsel Mr W F O Connor on the British North Amcrici Act 
p 57 (1939) 

“ (188.:) 7 A C 829 
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validity of a Dominion Tempetance Act prohibiting under 
certain limitations, Iignor traffic throughout Canada In 
Aiioiney Gsnzral /oi Ontario v Attorney Geneial /or The 
Dominion,'^ known as The Local PioJiibitton Case, Lord 
Watson dehveimg the judgment of the Privy Cooncil had 
stated ‘ Their Lordships do not doubt that some matters, 
in their origin local and provincial, might attain such dimen- 
sions as to affect the body politic of the Dominion, and 
to justify the Canadian Parliament m passing laws for their 
regulation or abolition in the mteiest of the Dominion But 
great caution must he observed m distinguishing between that 
■which IS local and provincial, and therefore within the juris- 
diction of the provincial legislatures, and that which has 
ceased to he merely local or provincial and has become matter 
of national concern, in such sense as to bring it within the 
jurisdiction of the Parliament of Canada ’ 

The language used by Lord Watson m this case seemed to 
imply that matters ordinarily local in importance might by the 
operation of time and other factors become matters of national 
and general importance so that, in their new and national 
aspect, they may become competent matters of dominion 
legislation under the dominion residuary power But latei 
cases have dissented from this view and have restricted the 
application of the residuary clause to grave national emergen- 
cies only Wai, for instance, would affoid an excuse for 
over-riding ‘ property and civil rights * which ordinarily come 
withm provincial legislative competence, Port Frances Piilj) 
Poiper Go v Manitoba Free Piess Go ^ 

Is JTs'rv.viff IbiwwAW-owvfi'ir r a tatber 

■useful piece of dominion legislation which provided machinery 
for the settlement of industrial disputes in certain large 
industnes and which had worked satisfactorily for a long time 
was declared ultra vires by the Pnvy Council on the ground 


(1896) A C 3iS, at p 361 " (lO’S) A C 695 ^ (19'’S) A C 396 
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that it trenched upon ‘ property and civil rights a topic 
within provmcnl competence tinder head 13 of Section 92 of 
the British Noith America Act, 1867 The pioviBions of the 
Act, it was rulod, directly concerned the civil lights of 
employers and employed in a province Viscount Haldane 
who spoke for the Piivy Cotmoil on the occasion further ruled 
that ‘ it IB not now open to him to tieat .RtisselJ v The Queen 
as having established the geneial principle that the meie fact 
that Dominion legislation is for the general advantage of 
Canada, oi la such that it will meet a mere want which is felt 
thioughout the Dominion, renders it competent if it cannot 
be brought withm the heads enumerated specifically m 
becfcion 91 ’ 

Tins decision made it impossible £oi the dominion to deal 
with industiial disputes on anation>w)de basis, although such 
disputes, m view of the comples and closely integrated 
ohaiaotei of the industrial te\taie, might have demanded, foi 
their efficient handling and settlement, the setting up of a 
central machinery by the dominion 

In Attotney-Gene^al for Canada v Attomey'Qenei al /oj 
Ontano''- otherwise known as Tho Lahow Conventions Case, 
the attempt to invoke the federal residuary power m aid of a 
problem which was undoubtedly of national importance and 
of general concern met with a cold douche at the hands of the 
Pnvy Council In this case the validity of certain statutes 
passed by the Dominion Parliament to give legislative effect 
to certain conventions adopted by the International Laboui 
Organization of the League of Nations in accordance with the 
Laboni part of the Treaty of Versailles had been challenged 
on the ground that they affected property and civil rights in 
the piovmce which came under provincial legislative 
competence The attempt of the Dominion to rest its case on 
Section 132 of the Bntish North America Act failed of 
acceptance by the Privy Council on the ground that the 
^ (^37) AC K6 
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section contemplated an Empire treat} to ■which Canada and 
othei memheis of the British Etnpi e neie parties and not a 
treaty entered into bj Canada by heiself m -virtne of her new 
status as an mteinational peieon The Dominion also invoked 
its general lesiduaty power to support tins legislation but 
even this attempt failed on the ground that the circumstanceB 
call ng for its invocation namely exceptional conditions 
threatening the natiortal life of Canada did not sMst m this 
case In Attoincy Gentaid fot Canada v Attofiiaj General 
fof Oniana'^ known tisth^EmpIoyment and- Social Insurance 
Case also the same view 'was expressed by Loid Atkia speaking 
for the Privy Council 

It IS fairly obvious fiom the vieivs expressed by 
the Privy Council in recent cases that the mlention of 
the fcameis of the Canadian Constitution in giving a 
general lesidnaiy po'wer to the Dominion Parliament 
namely that it should have power to deal with national 
pioblems on a national scale has been finstiated As 
Professor "W P M Kenned} has obscived The federal 
general power is gone with the winds It can be lehed on 
at the best when the nation is intoxicated with alcohol at 
worst when the nation is intoxicated ivitb war , but m times 
of sober poverty sober financial chaos sober unemployment, 
sober exploitation, it cannot be used foi the'c though in fact 
national in the totality of their incidents, must not be allowed 
to leave their legal watei tight provincial compaitments the 
social lines must not obliterate the legal lines of juiisdiction— 
at least this is the law and it Lillefch " 

The net effect of the decisions of the Privy Council on this 
mattei is to make Dominion legislative authoiity for all 
practical purposes to be restricted to the 29 enumerated heads 
of power m Section 91 and to render the general residuaiy 

M193/)AC 355 

“ Cattadtat Bar RnttM ^leaal ConstitntjenaJ Kamber fl9371 Vol 
V\ nti ssR-ian ' ' 
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power of no value in ordinary times. Some competent 
observers seem to tlimk that judicial interpretation by the 
Privy Council of the Canadian scheme of allocation of powers 
has practically resulted in the transfer of the residuaiy powers 
to the provinces The ‘property and cml rights' head of 
power (head 13 of Section 92) has, it is argued, practically 
swallowed up the dominion residuaiy power The preseat 
position could not have been foreseen by the fathers of the 
Canadian Constitution Bnt it is possible to take another 
view of this matter If a wider mterpietation had been given 
to the dominion residuary power the result might well have 
been to reduce the provinces to the level of gloiified munici- 
palities, as many subject-matters normally vested in the 
ptovmcos might have been drawn into the dominion oibit 

VIII 

Canadian Espebience Summed Up 
I have dwelt at some length on the Canadian plan of 
allocation of powers only with a view to show that Canadian 
experience does not bear out the proposition that a central 
government invested with residuary powers will necessarily 
prove Etrongei than a central government which is given 
a bundle of specific powers Bnt I wish to guard myself 
against the creation of an impression in the mmd of the 
reader that Canadian federalism has been a failure That 
would not be tiue to facts Canada has indeed piospered 
under the federal dispensation A sense of national unity has 
been created On the economic plane Canada’s progress has 
been great, and even spectacular The constitutional instru- 
ment certamfy requires adjustments to cope with picsent day 
problems If we remember that that instrument was fashioned 
seventy five years back when conditions were so very different 
from what the} are now, the wonder is not that it has disclo 
sed defects but that it has been able to subserve the interests 
of the country as well as it has done 
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The CEUTRAt. GovERimraas under the United 
States and A-ustraIiTah ConssTITUTIons 
Ab I have indicated already both Australia and the United 
States ha\e worked under a different scheme of allocation of 
powers The central governments in both these countries 
have been invested with speciffc powers only Both these 
federations have, I thinh, done well even under this plan The 
central governments of Anstralm and America have been able 
to develop a large measure of unity of action m regard to many 
phases of national activity not only during war time bat also 
m ordmaiy times 

X 

The Position op the CoiniOHwrALTH Go^bhnmpnt 

UNDER THE AUSTRALIAN CONSTITUTION 

When the Australian Constitution was in the process of 
being foimulated, its framers bad befoie them both the United 
States and the Canadian patterns of allocation of powers hut 
they deliberately chose the United States pattern They 
thought that the difficulties which had been eApeiienced in the 
working of the Constitution of the United States was due not 
so much to the wa> m which the problem of lesiduary powers 
had been dealt with under it as to the fact that 
certain veiy necessary powers which ought to have been given 
to the federal government hud been w ithheld fiom it They, 
therefore, took special cate to repair this weakness As Mi 
E S Nicholas who appeared as counspl for the Common 
wealth Government before the Boyal Commission on the Aus- 
tralian Constitution, pointed out m his opening address before 
the Commission ‘They did maintain the dignity of the 
states, but they held that difficulties which had arisen in 
America were due not so much to the manner of dealing with 
residuary powers as to the nature and number of the powers 
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that were signed That was stated very particularly m the 
report furnished by the federal draftsmen to the South African 
Govomments when their Constitution was under consideiation 
The South. African Governmenta sent lot n report on the 
working of the Australian ^stem before their union and the 
diaftsmen in that report gave reasons for the choice of the 
American model and they drew the distinction that I have 
just drawn between the Ameiican and Canadian syslejns ’ ^ 

The Eoyal Commission which reported on the wording of 
the Austiahan Constitution have adverted to the powers 
enumerated m the Commonwealth Constitution which are not 
to be found m the United Stales Constitution m these terms 
‘ The matters which are specifically assigned to the Common- 
wealth Parliament but which are not assigned to Congress, or 
are only assigned to it m part and as incident to a specified 
subject matter (e g , the regulation of foreign and interstate 
kade), include bounties on the production or export of goods* 
insurance, bills of exchange and promissoiy notes, marriage, 
divorce and matrimonial causes, invalid and old-age pensions, 
the seivice and execution throi^hout the Commonwealth of 
the civil and criminal process and the judgments of the Courts 
of the States, the people of any race, other than the aboriginal 
race in any state, for whom it is deemed necessary to make 
special laws, the acquisition of railways fiom a state, railway 
constiuction and extension in a state, and conciliation and 
arbitiation fof the prevention and settlement of industrial 
disputes extending beyond the limits of any one state’" 

"While it js tiue that special attention was bestowed in 
diawing up the list of powers to be given to the Common- 
wealth Parliament, to give that Parliament all powers requisite 
for it to deal with problems of national importance, cate was 
taken also to see that toe states were left with sufficient 

Royal Commission on ihe CotuUUtiwn of the ComnmweaUh 
Report of Proceedings and Mmutes o£ Bvideace page 7 

® Report of the Royal Commmioa on the CotisMulton 

(1929) p 76 
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powers to deal with, local pioblems As a matter of fact the 
{e“img in favour of state autonomj was veij strong when the 
Australian Constitution was set np and the Constitution itself 
reflects in manj of its provisions the general background of 
state rights The Governor of a State m Australia is 
appointed directly hy the Crown and not by the Goveinor- 
Geuetal as in the case of a Lientenant-Goveraoi of a Canadian 
Province The process of amendment of the Constitution is 
specially made difficult And Section 106 of the Act which 
provides that ‘ the Constitotion of each State of the Common- 
wealth shall, subject to this Constitution, continue as at the 
establishment of the Commonwealth, or as at the admission 
or establishment of the State, as the case may be, until altered 
m accoidancQ with the Constitution of the State ’ shows the 
anxiety of the framers of the Constitution to respect the 
autonomy of the States 

It IS possible to pile up a great mass of evidence in sup- 
port of the thesis that the Federal government under the 
Australian Constitution has been able to function as a strong 
central authority not only during wartime hut also in peace- 
time Judicial interpretation of the main clauses of the Aus- 
tralian Constitution by the High Court of Australia has on 
the whole, helped to strengthen the hands of the federal 
government m important matters During the last war, under 
the defence power of the Commonwealth, large segments of 
civil and economic life were controlled by Commonwealth sta- 
tutes and regulations Prices of various commodities were 
fixed, wheat and wool crops were eompulsonly acquired, and 
diverse regulations affecting ordinary civil life weie made 
under the defence power The ordinary lines of jurisdiction 
separating federal and state power were obliterated under the 
stress of war conditions The process of obliteration of the 
normal lines of federal and state jurisdiction has taken place 
on an even more extensive scale during the present wai- 
time emeegeuej , by the Commonwealth Government initiating 
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a Wide range of governmental controls to cope with the abnor- 
mal situation The High Court of Australia in the important 
case of Farey v Bwmeii* which related to the validity of a 
Commonwealth regulaticm fi^ng the price of bread m the 
suburbs of Melbourne, upheld it on the ground that during 
wartime the Commonwealth could take all measures as would 
help in the successful prosecution of the wai In Amalgmia- 
ied Socieiy of Engineers v Adelaide S 8 Co , Ltd f known as 
The Engineers' case, the High Court of Australia abandoned 
the doctrine of ‘ implied prohibition ’ which it had consis- 
tently supported from the early days of federation The effect 
of this decision la that Commonwealth poweis are now able to 
play a wider lole m national life than was possible for them 
ondeL the earlier rule of interpnetatios It was held in that 
case that state agencies and iDStiomentahties were subject to 
federal legislation enacted by the Commonwealth Parliament 
with respect to industrial disputes, a matter on which it was 
competent to legislate under Section 61 (XXXV) of the Aus- 
tralian Constitution Act, and that no immunity on the basis of 
theirbeingstateagenciee and instrumentalities could be claimed 
The taxation and financial provisions of the Constitution have, 
on the whole, worked m favour of the Commonwealth Govern- 
ment and to the detriment of the States It is possible to 
multiply similar instances to show that the federal govern- 
ment has been able to exercise a powerful mfluence on the 
national life of Australia But I shall not have space for this 
Experience has also shown that the powers of the Common- 
wealth Parliament m certain directions is laadeguate Navi- 
gation and Aviation may be cited as two notable instances of 

^ (1916) 21 C L R 433 , See also the recent case of Soulh Australia 
V CommonaeaUh (1942) 65 C L R 3/3 where the validity of the Income Tax 
Act 1942 and the States Giants (Income Tax Reimbursement) Act 1942 
was upheld The High Court of Australia by a majority cons sting of Rich 
Mciieman and Williams JJ (Latham C J and Starke J disseatmg) 
gave a ver> w de interpretahra to the Commonwealth Defence Power m 
this case 

(1920) 28 C L R 129 
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tins kind tJndei tlie present scheme, narigation and ship- 
p ng only o£ an overseas oi interstate character come iindei 
federal control, intrastate navigation and shipping being 
within the scope of state power This has led to serious ad 
mmistiative and other mconvemences The only effective 
solution for this unhappy state of affairs lies n the tran'ifer 
of full control over these subjects to the Commonwealth 
Government The case for the Commonwealth Government 
being invested with power over aviation is also strong At 
present the Commonwealth Parliament can legislate in regard 
to military aviation under the defence power With regard 
to civil aviation, the jurisdiction is divided between the 
Commonwealth and the States The Commonwealth can only act 
in aid of foreign and interstate commerce under its trade and 
commerce power and in relation to postal and telegraphic 
services under the postal and telegraphic power Intrastate 
civil dying continues to be a state function 

\I 

The Position or the Federal Government 
TJNDEB THE UNITED STATES CONSTITUTION 
The experience of the United States m working a cential 
machinery equipped with specific powers has also been 
distinctly encouraging A study of the manner in which the 
centripetal forces generated by the congressional powers over 
war the control over foreign and n^rstate commerce, and the 
nf isve hmi a-hle to jofaJu-e sjjd 

national life in the Umted States is bound to prove of absorbing 
interest Obviously no detailed study of this theme is possible 
here But it seems worth while to indicate in a general way 
the vita.1 roles which these thiee great powers have played in 
reducing to order the diverse and sometimes mutually 
antagonistic forces operating in the country and divertm® 
them into the fruitful channels of co ordmated national 
endeavour Under its war powei, Congress is vested in time 
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of war with, practically atcolnte control, over the manpower 
and economic resources the land It may, for instance, 
conscript men mto military service, Selective Draft T aw 
Gases , ^ and invest the President with authoiity to take over 
and. operate the railways of the conntiy No) than raeifio B)j 
V Noi ih Dakota ’ 

The commerce danse (Article I, Section 8 Clause 3) 
which vests the power of legalation of foreign and interstate 
commerce in Congress has pioved to be one of fcbe most 
dynamic and henedeent pcovisions m the United States 
Constitution, As Professor Edwin R A Soligman has 
observed * Federal control over interstate commeice is the 
basis and secret of our economic prosperity "What we did 
was ID effect to create a national market for all local produc- 
tioQB— ‘a market untramelled by any restrictions or limitations 
That IS ptacisely what they are trying to do m Europe to-day, 
It is the one great thing that has made this countEy what it 
IS ® ’ The commerce clause has acted in two important ways 
on the economic life of the land In the first place it has 
functioned, of its own accord, as a restraining force upon the 
powers of the states, whether taxing or regulatory, which in 
any wise obstructed or burdened the free flow of foreign and 
interstate commerce As commerce can flow across state lines 
unhmdered, industries can. be established at points most 
convenient for their location, judged by their pioximity to raw 
materials, the availability of power and labour resources near 
at hand, and other kindred factors A national market is thus 
created for local productions as internal barneis to the free 
movement of goods are frowned upon by the commerco clause 
In the second place, this clause has been a source of motive 
power for the federal government to take positive action 
designed to help foreign and mtemtate commerce Oongres- 

» (1918) 245 U S 366 

® (1919) 250 U fa 13S 

^ Amah of the American AeadenQ/oI Fol^hcal Science Fedeial \ 6 r 3 ns 
State Jwnsdiction in American Life Vol CXXIX, January 1927 pp 2~3 
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sional enactments under the commerce power have been of the 
most di\Grse chaiacter Anti*trusfc legislation, legislation to 
control rail, water, motor and air>faorne mteistate and foicign 
commeice, statutes to deal with the activities of telegraph 
telephone and radio bioadcasfcmg companies operating m 
foreign and mteistate commeice, may be giren as instances of 
the variecf nature of federal legislation based upon the com- 
merco pouer 

Wise and farseeing men as the United States Constitution 
builders were, they realised that it would not be suffioient if 
the federal government — the President of the United States 
acting in conjunction uith at least two-thirds of the members 
of the Senate present— were merely given the power to enter 
into treaties with other countries but that the Constitution 
should specificaUj provide that al! such 'treaties made, or 
which shall be made, under the autbonty of the United 
States, shall be the supieme law of the land , and the judges in 
every state shall be bound thereby .anything m the Constitution 
or laws of any state to the cootiary notwithstanding ’ Under 
the treaty-making power, the federal executive and legislature 
can give legal effect to mternatioiial treaties and agreements 
entered into by the United States although the treaty might 
contain, stipulations w hich trench upon the noimal sphere of 
tho states The federal government in the United States is thus 
supreme in the domain of treaty-relations Undei the Govern- 
meat of India Act 193o, as we shall see later, the Indian federal 
government is at the mercy of the constituent units, in regard 
to the implementation of the stipulations of a treaty negotiated 
by it when such 'stipulations come within the sphere of such 
umts 

xn 

How LEQisnATivB Powers should be 

I)lSlLIBl]a?ED IN THE FdTDBE CoHSTITDTIOil OP INDIA 

Limitations of space prevent me fiotn embaikmg npon a 
study , more detailed than that which I have attempted, of how 
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the federal governments of thetJmted States and Australia have 
functioned under a plan of allocation of powers which, has 
vested in those authorities power over speci&c subjects only 
But sufficient instances have been given to show that the 
federal governments m both these countries have not done 
hadly at all m those spheres of activity wheie unity of action 
IS demanded hy considerations of the common welfare of all 
the federating units As I have sabantted alieady, it would 
be well for us, following Amencan and Anstrahan examples, 
to entrust the Indian Federal Government of the future 
with specific powers only The Indian National Congress 
has also favoured this method of allocation of powers In 
its leaolution dated 8th August, 1942, it says that the Future 
Constitution of India ‘should be a federal one, with the 
largest measure of autonomy for the federating units, and 
with the residuary powers vesting m these units This 
resolution may be regarded as a friendly gesture to the great 
Muslim community which has always attached a great deal 
of importance to the constituent units being allowed a wide 
measure of local autonomy in the future constitutional 
arrangements 



CHAPTER II 


DISTRIBUTION OF POWERS BETWEEN 
THE CENTRE AND TEE UNITS 

I 

Intboductobt 

In allocating legislative powers between tlie fedeiation and the 
constituent unitSj the mam consideration to be kept m view is 
neithei to sacrifice reasonable central unity nor reasonable 
state autonomy If the federal centre is not equipped with 
adequate powers to deal with pioblems and situations 
demanding uuity of action, then we are bnilding a structuie on 
a foundation of saud liable to collapse at the first onset of 
storm To withhold necessary powers from the federation is 
to phy with the happiness and secuiity of millions of human 
beings On the other hand, if power is highly centralized in 
the federation, the structure will tumble down of its own 
top heaviness The units must be left with adequate powers 
to deal with the manifold pioblems which arise in their 
contacts with the daily life of their citizens 

I belieye that the arrangement which I am suggesting 
satisfies the twin tests of reasonable national unity and reason- 
able local autonomy I am conscious of the difficulties which 
are inherent m this pioblem and have striven to find a work- 
able solution for it 

In dtawmg up a list of subjects over which the Indian 
Federal Legislatuie should have powers of legislation, I start 
with the federal list of subjects contained in list I of the 
seventh, schedule of the Government of India Act, 1935 as 
well as the concurrent list embodied m list III of the same 
schedule of that statute I am making alterations, additions 
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and subtractions m these two lists m order to arrive at the 
final list of federal subjects "Wherever comments seemed to 
me to be necessary to explain the scope of these subjects, 
I have furnished them I have made use of the experience of 
the three great English-speaking federations of the United 
States, Canada and Australia, m drawing up this list Perhaps 
the richest storehouse of experience of the working of a federal 
system is that available in regard to the United States 
During more than a century and a half of its existence as a 
federal union, many problems of great importance and com- 
plexity have arisen in the field of federal and state relations 
The experience of Australia and Canada under a federal 
dispensation also offers valuable lessons A Boyal Commission 
reported on the working of the Australian Pedeiation in 1929 
The report of this Commission is full of valuable material 
More recently, a Boyal Commission went thoroughly into the 
whole queetioQ of Domimon-Frovmcial xclations m Canada 
ever smce the federation was inaugurated and made sugges 
tions regarding the constitntiooal changes which it considered 
necessary to fit the British North America Act, 1867, to meet 
the demands of changed economic and political conditions 
which have come into being since federation The report itself 
was issued so recently as 1940 I have made use of the 
Bepoits of these Commissions m the task which I have set out 
to perform I am fully conscious of the fact that, while the 
experience of other federations is bound to be of the utmost 
value to us, we cannot afford slavishly to copy the constitu- 
tional arrangements made in other federations, without 
modifications demanded by oui. own. conditions and needs At 
Vns; ssTCK; tj'iVEift, 1 Wid Twn tfesA WA cfeiitaxa 
which are basic to most fedeiatiouB, and solutions found for 
them in other federations would prove useful foi us also And 
it would indeed be unwise of ns not to profit from the wealth 
of experience available in the working of other successful 
federations 
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n 

Certah Basic Problems coki.eoteb with the 

ESTABI/ISHilEUT OP A EEDBRATION IN INDIA 

Though my mam task is to frame a list of federal subjects, 

I have considered it necessary to draw attention to four or five 
problems of firet rate impoitance, problems for which proper 
solutions will have to he found if the future Indian federation 
15 to have any reasonable chance of success 

Almost the first problem which occurs to my mind is that 
of the efficient defence of the country The Federation should 
have adequate and supreme powers not only to organize and 
conduct the defence of the laud dunng wartime but also to 
take all measures in peacetime as wiU promote the military 
preparedness of the nation The Federation should also have 
full power not only to n^otiate and conclude treaties, agree- 
ments and conventions with other conutries, but also to be able 
to implement their provisions in the legislative field by the 
enactment of appropriate legislation on its own authority, 
even though such legislation might trench npon the normal 
sphere of the federatmg units I do not wish to say more on 
these problems at this stage as I shall deal with them when I 
consider the appropriate legislative beads of power m my pio- 
posed list of federal subjects 

Few will dispute the great impoitance of ensuring that m 
the Indian Federation of the future there should be no inteinal 
barriers to the free flow of commerce across the fiontieis of 
the federating units In fact in every fully developed federation 
the absence of restiictions on the free movement of commerce 
across State lines is regarded as of great importance In the 
United States of America, the Commeice Clause contained m 
Article I, Section 8, Olause 3 of the Constitution, which in 
vests the federal government with the power to regulate foreign 
and interstate commeice, has been mainly responsible for the 
breaking down of barriers to the free flow of interstate 
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commeice And the economic piospcnty of the United States 
IS to a large extent due to the fact that that country is alle to 
function as a single economic tmit uninfluenced by the exist 
ence of State frontieis The position of Australia in this ic- 
spect 15 very similai to that of the United States As Loid 
Wnght m delivering the judgment of the Privy Council in 
James v Gonmonwealth of AusiKdia^ has obsei’ved ‘The idea 
starts with the admitted fact that Federation in Australia 
was intended {aitci aha) to abolish the frontiers between 
different States and create one Australia That conception 
involved freedom from customs duties, imposts, border prohi- 
bitions and restrictions of every kmd the people of Austialia 
were to be free to tiade with each other, and to pass to and fro 
among the States, ivithout any burden, hmdiance or restiic 
tion based merely on the fact that they weie not members of 
the same State. ’ 

India, like the United States, enjoys an impiessive array 
of diversifled climates and resoiuces Like the United States, 
India possesses an internal market of huge dimensions If 
her agricultural, mineial and other resources are to be em- 
ployed to the best advantage, the need for India to function as 
a single economic unit surrounded by a single nniform tariff 
wall and with complete freedom of internal commerce, is 
obvious And it should be one of the first tasks of the 
constitution-bmldeis to see that India functions as a single 
economic entity. Now, so fax as the British Indian Provinces 
are concerned, this freedom of internal commerce is seemed 
by the provision contained in Section 207 of the Government 
of India Act, 1935 In the case df the Indian States, however, 
’A thoA cantimm tn em,fiy thn IOip-Ay 

of levying mterual customs duties even after they had become 
members of the federation, although the Joint Select Com- 
mittee strongly favoured the gradual abolition by the States of 


(1936) AC 578 It p 630 
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snch duties and then snbsfatntion by other le\ies ^ This 
vital problem, ib seems lo me, cannot be ieit in a state 
o! uncertainty It must, no doubt, be recognized that such of 
the Indian States as have relied upon this source of revenue to 
balance then budgets, cannot be expected to abolish these lea les 
all at once That avould cause undue hardship to them But 
such States must bind themselaes to completely abolish these 
duties ivithm a definite period of say 8 or 10 j eaiis before they 
are allovred to )oin the framework of federation After the 
lapse of this period, the States equally uitb the Indian 
Provinces should be subject to a provision incorporated m the 
Constitution against restnctions on the freedom of internal 
trade 

Closely bound up with the problem of ensuring the freedom 
of internal commerce throughout the fedeiation is the allied 
problem of also ensuring that the federation is invested with 
full control over the regulation of the foreign commerce of the 
country It is obvious that numerous diificulties are bound 
lo ari«6 unless the Central Government is competent to exei* 
cise proper authontj over taiifts, administration of majoi 
ports, trade agreements with foreign countries and other 
allied matters At this pomt we are biought face to face 
with the lathei di&cuit problem of the mavitime Indian 
States m regard to the levy of sea-customs The Government 
of India have entered into arrangements with many of these 
maritime States providing that all goods impoited at the 
States’ ports are to bo subjected to customs duty at full Biitisb 
Indian rates As the Hon’ble Sit James Grigg, the then 
Finance Member, pointed out m reply to a question by 
Sir H P Mody m the Indian L^islativa Assembly , on 6tb 
October, 1936 ‘ The Government of India have for some 

time been m negotiation with certain maritime States of 


' Repari c{ the Jotnl CottmtUee on Indion ConUiUihona! Reiom, 
Vol 1, p 169 
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Kathiawar with a Fiew to atnving at a settlement to regulate 
the import of foreign goods at the States' ports, includmg 
particularly goods destined for markets heyond Kathiawar 
The mam object has been, with due regard for the rights and 
interests of the States, to prevent the development of unecono- 
mic piactices which lead to the diversion of trade from its 
natural channels Agreements have now keen concluded with 
the States of Junagadh, Nawanagar, Porbandar and Morvi, 
whereby arrangements have been made with a view to 
ensurmg that all goods imported at the States’ ports are 
effectively subjected to customs duty at full British Indian 
tariff rates . An agreement has also been concluded with 
anothei maritime State, namely Baioda, wheieby the State 
will retain the revenue from customs duties levied on foreign 
goods imported at its poits, subject to a maximum equal to the 
estimated revenue derived from the consumption of such goods 
m the territories of the Slatc.'^ 

The insistence on the maritime States adoptmg the 
schedule of tariffs operative m British India with legaid to 
goods imported through then ports la undoubtedly a step m 
the right direction The Joint Select Committee on Indian 
Constitutional Refoim iccommcnded that the maritime States 
‘ should be allowed to retain only so much of the customs 
which they collect as is properly attributable to dutiable goods 
consumed m then own State’ They probably thought that 
these States would legard the total surrender of this revenue 
too high a puce to pay for their entry into federation 
It must be remembeied that customs duties collected at 
British Indian poits feed the central exchequer If we have 
Tcgarh 'toVm's iuctjiiu fnstcmiAauiL'BwmB ■peTnrumiVus it's Wuvmm 
a maritime State and a manfame British Indian Province lb 
an article contributed by me to the TTniversity of Toionto Law 

^ Olftctal Repwi Indian LegiHattve Assembly Debales, 

1935, Vol Vlll at pp 2410 24U 
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Jouuial in 1940 on ‘The IhdtSin St^s in the Indian Federa- 
tion’, I referred to this question m these words ‘ There is a 
great deal to be said in faTOur of this view of the Joint Select 
Committee only if we regard it as a temporary solution of a 
phase which will pass away To asl these States immediately 
to surrender this source of levenue would be hard upon them 
as they have relied upon this somce of revenue to balance 
then budgets But this arrangement should not endure 
beyond a reasonable period after the entry of these Stales into 
the federation To perpetnate this diBcnminatory treatment 
for all time or for a long time would be to infringe the doctrme 
of equality in the financial burden to he borne by the constitu- 
ent units which is evetywheie legatded as an essential 
featuis of a federal union ^ 

I would make the following suggestions with legatd to the 
contiol to be etacised ovei the Indian State ports in the 
federal atrangemeufcs of the future These ports should be 
brought under the contiol of the federation with lespeot to 
tariff regulations, cml and crnmnal jurisdiction and admims 
tiation The States will have to be compensated for the 
moneys which they have expended foi the development of 
then ports An annual subvention may be gianted from the 
central revenues to each of these maritime States foi a definite 
period, say 10 or 16 years, the subvention payable being 
assessed at the average annual customs levenue attributable 
to the dutiable goods consumed in its territory calculated 
over a peiiod of 10 years prior to its entry into the federa- 
tion This IS only a temporary arrangement devised with a 
view to prevent the dislocation of the budgetary airangements 
of the maiitime States by the sudden withdrawal of their 
customs revenues Tort trusts will have to be created for the 
State ports giving the States concerned an important share 
in then management The States may feel that once the State 

* TSf U/iiversily of Toronto Law Aarnt^ Vol III at p 312 (,1910) 
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poits come under fedeial jurisdiction, tbeir interests may be 
neglected m favour of the more powerful British Indian ports 
But it 18 possible to devise proper safeguards for ensuring that 
the federal government does not sacrifice the interests of the 
State poits and that it will strive to maintain them at a high 
standard of efficiency so that they may continue to serve the 
sea borne trade of their hinterlands as heretofore 

Some of the Indian States have their own coinage , most 
of these, hou ever, minting coins of smaller denominations onl} 
Hydeiabad not only mints coins but issues paper currency It 
should be remembered that m every fedeiation the legulation 
of coinage and currency is entrusted to the sole control of the 
Central Government The Indian States who are now issuing 
coinage and currency must snttendes these powers in favour 
of the federation 

Nor can those Indian States who maintain their own postal 
systeme be allowed to come into the federation without 
surrendering their powers over them to the Central G-ovem* 
inent, for, it is an essential feature of a fedeiation to have a 
unified postal system 


III 

A SiNGi/B Federal List arranged into two Groups 
Having discussed some fundamental pioblems connected 
with the establishment of a federal constitution in India, I 
shall now proceed to draw up a list of federal subjects ovei 
which the Indian Federal Legislature, subject to the 
Constitution, should have poweis of legislation There is one 
preliminary matter of great importance to which it is necessary 
to draw pointed attention As I have already observed, while 
discussing in the first chapter the Austialian scheme of 
allocation of powers, the constitution should indicate cleaily 
what items m the Federal Legislative List should come within 
the exclusive competence of the fedeial legislature, and what 
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items in that list should come withm the concurrent field Of 
course, the constitution must provide that m case of conflict 
m the concurrent field, the federal law would prevail ovei the 
pLovmcial or State law as the case may be 

I may also state that it would be more satisfactory to split 
up the proposed federal list of subjects into two parts, the 
first pait grouping all those subjects m regard to which the 
federal legislature will have exclusive powers of legislation and 
the second part contammg those federal subjects in regard to 
which the powers of the federal legislature will be concurrent 
with those of the constituent units 

I have arranged the proposed list of federal subjects under 
seven broad categories, namely — (1) Defence and External 
ASairs, (2) Industry, Trade and Commerce , (3) Transport and 
Communication, (4) Ernaace and Taxation , (5) Subjects upou 
which uniformity of laws is desirable, (6) Labour and 
(7) Miscellaneous In grouping federal subjects under one or 
other of the first six cat^oiies, no scientific precision is 
claimed This classification has been made as it is felt that 
the dtscnssion of these subjects would be more convenient if 
they are grouped under broad categoiies, instead of being 
scattered m a haphazard fashion In the Constitutional 
document, however, no such classification is required, all these 
subjects being arranged under one section. As I have already 
suggested, these subjects though brought under one section 
may be arranged m two groups, the first group containmo 
exclusive subjects, and the second concurrent subjects 

I have radicated at the end of each of these groups, what 
items in it should be exclusive, and what items should be 
eoncurient 

IV 

Defence and External Affairs 
(1) The declaratiou of War and the making of rules con- 
cerning captures on land and water. 



40 DISTRIBDTION OF POWERS UNDER PEDERSON 

(2) The piovieion of the Military, Naval and Au defence 
of the federation including the conscription of its citizens for 
that purpose 

(3) Naval, military and an force works, including the 
acceptance even during peacetime by such works of any 
contract for the sale to the public of any products it can 
manufacture, or of any other undertaking for civilian purposes, 
when such conise is deemed necessary to maintain the works 
m efficient operating condition 

(4) To make rules for the government and regulation of 
the land, naval and air forces 

These four heads of power may be described as the war 
poweia of the Federal Legislature These should be reinforced 
by another provision written into the Constitution lunning 
thus ‘ No Province or State shall enter into any treaty, 
alliance or confederation , nor shall any Province or State 
without the consent of the Federal Legislatuie, keep troops or 
ships of war m time of peace nor enter into any agreement or 
compact with another Province or State or with a foreign 
power, or engage m war, unless actually invaded or is in such 
imminent dangci as mil not admit of delay ’ This is based 
upon Article I, Section 10 of the Constitution of the United 
States 

It will be noticed that an expiesa provision for the con 
scription of the citizens of the federation has been made in 
head two of this list "While it is true that the power to 
organize the military, naval and air defence of India may be 
deemed to carry with it the powei to conscript citizens for 
that purpose, I have considered it necessary to put this matter 
beyond any controversy In the absence of any express provi- 
sion, the Indian States may raise a controveisy ovei it In 
the United States, when an Act was passed m 1917 by Con- 
gress providing that all male citizens between the ages of 21 
and 30, with certain exceptions, should be subjected to mili- 
tary service and authorizing the President to select fiom them 
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a body of one million men, the vrliSity of the Act "nas ques- 
tioned In the Selective Dtaft Law Gases, ^ Chief Justice 
White deliveimg the opinion of the Supieme Court upheld the 
validity of the Act holdmg that * the veiy conception of a ]ust 
government and its duty to the citizen includes the recipiocal 
obligation of the citizen to render military service m case 
of need and the right to compel it* It would be v.ell, 
I think, to make the poaitron in this respect quite 
cle4r 

The clause which occurs in head 3, namely ‘ including the 
acceptance even during peacetime by such works of any 
contract for the sale to the public of any products which it 
can manufactuie, or of any other undertaking for civilian 
purposes, when such course is deemed necessary to maintain 
the works in efScient operating condition * has been put in by 
me with a specnl object Both Australian and American 
enpeiience suggests the advisability of making a piovision of 
thiskind BormstaucejinthecaseofCommonweaftfiv 
Zion OovimomoealiJi Shppmg Board, ^ the question arose 
whether the Commonwealth Pailiament was competent under 
its defence power to authoiize the Commonwealth Shipping 
Board in charge of the naval dockyards to accept civilian 
contracts during peacetime The Australian High Court 
ruled that the Commonwealth Parliament had no such power 
although the Shipping Board might have found it both 
necessary and convenient, in order to maintain throughout a 
period of peace the nucleus of a staff for emergency and war 
purposes, to carry on work for cmhan purposes and to enter 
•atfcftv tfcaa 

Having regard to this rnhug, the Boyal Commission which 
reported on the -VNorking of the Australian Constitution in 
1929 suggested an amendment of the defence power of the 
Commonwealth In the course of its report the Koyal 
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Commission observed as follows ‘Despite the wide scope of 
the delence power it appears from the Judgment of the High 
Court in GommomoBalth v^Audraliaii Shipping Boards that 
the Commonwealth Parliament could not confei authority on 
the Shipping Boaid to enter, m time of peace, into such a 
contract as ‘the Buuneiong Contrarct ' for doing work at the 
Cockatoo Island Dockyard for other than Commonwealth 
Authorities Whatever view may be taken as to the 

policy of carrying out work for civilian purposes m regard to 
any matter for which pxivate enfceipiise provides adequate 
facilities, we think that the limitation of the defence power 
referred to above should be removed, and that the Common- 
wealth Parliament should be empoivered to authorize the 
carrying out of work for civilian purpOMs wheie such a couise 
IS deemed necessary m order to put Australia m a state of 
preparation for war or war emergencies 

The great controversy which arose in the Dmted States 
with regaid to the sale of the surplus electricity developed at 
the Wilson dam, at Muscle Shoals, m Noitheiix Alabama, by 
the Federal Government to the public during peacetime, also 
makes it advisable to have a provision of the kind mentioned 
above In 1918, by a congiessional statute, the President of 
the United States was authoiized to cause an investigation to 
be made in ordei to determine ‘ the best, cheapest and most 
available moans foi the production of nitiates and other 
products for munitions of war ’ , to designate foi the exclusive 
use of the United States ‘ such site oi sites upon any navigable 
or non-navigable iivei or nvers oi upon the public lands, as 
in hiB opinion will be necessary foi carrying out the purposes 
of this Act ’ , and ‘ to construct, maintain and operate ' on any 
such site ‘dams, locks, improvements to navigation, powei 
houses, and other plants and equipment or other means than 

' (192G) 39 C L R 1 

® Jlepoftof the Royal Covttmssion on the Australian Constitution p, 267 
(1929) 
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water power as m bis )Qagment ib thr'beefc and cheapest, 
necessaij oi coaveoieut for the generation of electrical or 
other power imd ioi the pioducUon of mtcates oc other 
products needed for munitions of wai and useful in the 
manufacture of feitiiizers or other nseful products The 
President was authorized to acquire lands for the purpose oi 
the coTisfcrnction and to dispose of any surplus pov er not 
required foi militaiy oi naval purposes Under the authority 
confetLcd bj the Act aforesaid, the Federal Government 
constructed a great concrete monohtli called the Wilson ‘Dam 
at hlu'cle Shoals on the leimesBee nver in i?cyttbem Alahama 
The construction oi the dam waB completed iq 19126 In 1934, 
the Tennessee Valley Authority, an agency of the Federal 
Govemmetif, entered into acouitacf with the Alabama Powei 
Companv for the sale by the loimer to tho Utter of suiplus 
eiectti''al energy produced at the dam Infinentiil private 
mtereets challenged the vabdity of this continct coatendji]^ 
that it was beyond the powers of the Ffdoial Government 
Chief Justice Hughes delivenng ihe opmion of the Supreme 
floact m the great case of Asfnoander v Tennessee Puiley 
Aulhoi Uf held that both under the war and commerce powers 
of Congress the construction of the dam and ths ausiJiaiy 
hydro electric plants was pennissible and that the sale of 
Rutplus electcicnl energy to the public was also compsteat 
(5) External Affairs Ihe implementing of treaties, conven- 
tions and agreements with other countnes 

Under the Government of India Act, 1935, the position o? 
India iu •rurplumcafe by l^aa'tion 'treaties and agreements 
entered mto by it with other countries is very anomsloas 
Section 106, Sub section (1) of that' Act, provides ‘ The 
iederal Legislature shall not by reason only of the entry m 
the Federal LegisUtive List relating to the implementing nf 
treaties and agieements with other countues have power to 


(1938) 29?t7S,28S 
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make aoy law for any Provmoe except witii the previous 
consent of the Governor, or for a Pederatefl State except with 
the previous consent of the Euler thereof ’ Sub-section 3 of 
the same section states that ^Nothing in this section applies 
m relation to any law which the Federal Legislature has 
power to make for a Province or, as the case may be, a 
Federated State, by virtue of any other entry m the Federal or 
the Concurrent Legislative list as well as hy virtue of the said 
entry ’ The effect of these provisions contained m section 106 
IB that while the federal executive would be competent to 
implement by legislation the clauses of treaties and agreements 
entered info by the federation with other countries so far as 
they relate to the federal sphere (as defined m the federal and 
concurrent lists), that executive has to take the previous 
consent of the governors of the British Indian Provinces and 
of the rulers of the Federated States before it can give legisla- 
tive operation to them m so far as they tiench upon the 
Provincial or State sphere The prospect before the federal 
executive when it is negotiating treati^ and agreements with 
other countries m the interests of India as a whole, i! the 
present qualification contained in section 106 of the Govern- 
ment of India Act, 1935, continues to be operative even in the 
future, 15 none too cheerful In India where centrifugal ten- 
dencies are apt to be rather pionounced, it would be very 
difficult, if not impossible, to secure the consent of the eleven 
British Indian Provinces and the five-hundred and sixty-two 
Indian Principalities to the carrying out of international 
obligations The Indian Federal Government of the future 
must not only he able to speak for India as a whole in its 
relations with the outside world but be able to implement in 
the legislative sphere on its own authority obligations incuiied 
by it under treaties negotiated by it with other countries, even 
though such implementation may involve the invasion of the 
normal field of the constituent units Without this authority, 
the Federal Government would he unable to implement 
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promises made io other countries and will thus haTe to lace 
the prospect of repn'als for not carrying out its promises I 
uould, therefore, suggest that no provision such as that 
contained m section 106 of the Government of India Act, 
1935 should find a place m the future constitution The 
head of ponei, as I ha%e vrorded it now, would give adequate 
authority to the Federal Goveimnent to implement m the 
l^islative sphere ohhgations undertaken by it under any 
treaties, conventions or agreements winch it may conclude 
with other countries Elsewhere Ihave examined this question 
at some length ^ 

iVefc 4U the S items ta this group should come infchm 
the exclusue powers of the Federal Legislature 


V 

ImiUSTRT, TEADE AhD COIIUESCE 

(1) The regulation of foreign commerce 

(2) Import and export across customs frontiers as defined 
h\ the Federal Govemment 

(3) Bounties on the production or export of goods, hut so 
that such bounties shall be uniform throughout the federation 

This item corresponds to item (m) of section 61 of the 
Commonwealth of Australia Constitution Act, 1900 A pro- 
vision of this kind would be useful either with a view to 
encourage the establishment of a Ley industry invaluable at a 
time of war, saj for instance the manufacture of optical ^ods, 
precision instruments, or speciali^d steels by promising 
bounties on pioduction, or m order to enable any surplus of 
goods to be exported outside especiall) dutmg a time of 
depression on a competitive basis by the grant of bounties 

(4) aiajor ports, that lE to say the declaration and dehmita- 
tion of such ports, and the constitution and powers of Port 
Authorities therein 


* SeeM Rnmaswanjj ' The Man Sutes u Ifce iiiflnr, . 
m Unt<rs;t} ol Tomio La jr Journal (M40) at pp 3ll32^ m 
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(5) Development or Nationalization of industiies wheic 
development or nationalisation under Fedeial contiol is de- 
clared by Federal law to be rapedient in the public interest 
Item 34 of the Federal Legislative list of the Government 
of India Act, 1935, runs thus ‘Development of industries, 
where development undei Federal contiol is declared by 
Federal law to be expedient m the public interest ' I have 
amended this item to make it clear that the Federal Legislature 
can direct the nationalization of anj industiy if such a couise 
IS consideied expedient m the public interest 

In order to explam the scope of this powei, I am repiodu- 
cmg here the comment which I ma^ on this item m my 
book ‘ The Law of the Indian Constitution ’ at pp 278-279 
' Three things are necessary foi the exercise of this power, 
namely (1) an industry, (2) a desire on the part of the Feder- 
ation to develop it under Federal control m the public interest, 
and (3) such desire being expressed m the form of a legislative 
enactment whereby the notuie of the control to be exercised 
over it will be specified The words used m this item 
‘ development under federal control ’ aie lather important 
The development of an industry under Fedeial contiol may 
merely take the foim of assistance given to it by the establish 
ment of a Eesearch Institute to deal with specific problems 
concerning that industiy, oi the organization of a department 
for disseminating useful intoimation relating to it The 
development of an industry under Federal control may, it 
would seem, take place m other ways also A subsidy Act 
may he passed by which monetary assistance would be given 
to any particular class of industry under conditions specified 
m the Act The Act may also provide that such concerns as 
receive subsidies from the Federal Government aie liable to 
be inspected by appropnate Fedeial authorities and also carry 
out the instiuctions —the nature of whioh will be piescribed 
in the Act or the rules made thereunder — given to them by 
those authorities A question may arise whether the wording 
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of tbs item IS wide enough to enable the l?pdeiation by means 
of a legislative enactment to nationalize anj pavticular class 
of industry The answer to that question seems to be in the 
afiirmative The Federal oonfaol nndei which the develop- 
ment of an industi-y is to take place may well be full and 
exclusive control, that is to say, control to the exclusion of all 
private, Provincial oi Slate enterprise m that mdusfciy, 
if the Federal Legislature should pass o law that it is 
expedient m the public interest that the development of that 
industry should take place under the sole control of the 
Federation If that construction is coiiect, then industries 
like the Iron and Steel Indostrj, oi the ainiament industry, 
could he nationalized under this head of powei ’ 

(6) Regulation of mines and oilfields and mineral develop- 
ment to the extent to which such legulation and development 
under Federal contiol is declaied b> Fcdoial law to be 
expedient m the public interest 

(7) Regulation of labour and safety m mines and oilfields 

(8) The law of Insurance, but so ns not to affect the 
ofiicial Insurance schemes of Piovincee oi Federated States 
and also of any public insurance scheme run by a Federated 
State and caiiying on business only withm that State 

(9) Banking, that is to '?ay, the conduct of banking busi- 
ness by corporations othei than corporations owned or control- 
led by a Federated State and carrying on business only withm 
that State 

(10) Copyright, inventions, designs, trade maiks and mer- 
chandise marks 

lltVj Ghetjoes, Irfi'is rA eim’iumge, piomiEfioiy notes and 
other like instimnents 

(12) Establishment of standards of weight. 

(13) Trusts, combines and monopolies 

United States expeiience su^ests theneed for the Central 
Government to keep control ovei combinations acting m res- 
traint of commerce The Congress of the United States has, 
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under its commerce powar, macted Taiious pieces of legis- 
lation to control the activities of great corporations ■which 
have monopolized commerce and reduced the area of free com- 
petition Notable instances of federal statutes passed by Con- 
gress to control and suppress trusts, monopolies and combina- 
tions are the Sherman Anti-Trust Act, 1890, and the Clayton 
Act, 1914. It IS quite likely that large industrial combina- 
tions 'Will be formed even in India after the present war, with 
a view to control prices and suppress competition The Fede- 
ral Legislature must have adequate powei to deal with such 
combinations, especially -when they are exercising undue res- 
traint on free competition and thus harming public mterests 
This may be made a concurrent power 

(14) The grading and marketing of products 
I think it would be well to provide a sepaiate head of con- 
current power with regard to the grading and marketing of 
products While m practice the Federation may be expected 
to deal with the grading and marketing of only those products 
as entered the channels of foreign and mter-provinoial com- 
merce, leaving the grading and marketing of products which 
have only a local market to the provinces, it would be very 
unwise to restrict the federal power m the constitution to inter- 
provmcial and foreign phases of the grading and marketing of 
products alone. Such a course would introduce many of the 
constitutional difficulties which have been experienced m 
Canada under the Bntish North America Act, 1867, m 
attempting to regulate the marketing of natural products As 
the Canadian Eoyal Commission on Dommion-Provmcial Re- 
lations have observed ‘Under the provisions of the Bntish 
North America Act, which have alreadj been quoted the pro- 
vinces had exclusive legislative power over ‘ property and civil 
rights ’ and local matters within the province, and, therefore, 
alone could deal with many phasM of marketing which were 
mtra-provmcial in then scope The supply of milk to large 
cities IS an example of this type of marketing regulation 
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Tlio provinces, iio'wevef, h&d no power to legislate 
coBcernmg mter*ptcmiicial and toxeign Vnt m this trade 
the need for uniformity of standard and aDonracy of grading 
may be even more essential than in local trade Vatmus 
altempts were made by the Doimwon to estoliali etandaids 
and gradps but with little success except for wheat The 
prime difficulty encounterad by both Pcovincial and DomiDion 
\egvelat\ca oroac ficm the fact that grading of many products 
to be ettective must tshe place when the individual producer 
fliBt sells his produce, but that then it is often impossible to 
say whether the paitiicubit articles will remaia in local trade 
01 will pass mto mteiprovmoial oc export trade A similar 
constifciifeional diffionlty was enconutered in recent legislation 
designed to aid producers by enabling Ihem to establish roac' 
ketmg boards hnanced by the imposition of licence fees 
Dominion legielation o! this type was held invalid because of 
its inteifoiance with local trade’ PxovinciaJ legislation of 
tbu type was held to be valid,® but it is epplieabje to ooioiao- 
flities whose chief market is local and would probably be in 
applicable to oommodiiies entering into interpiovmcial or 
foreign trade , it might oven be possible that provincial l^gis 
InUon which was oiigmaMy valid would bBcome mvabd if the 
commodity concerned reased to be meidy the subject ol local 
trade and came to be widely cold la foreigu maikets. 

iJCcst of thoBo cGnstitatiooial comphcaUoaB Lan bs avoided 
by the creation of toncarrent jurisdiction over grading and 
uiaiketicg and this is what this parboular head of power 
proposes to do In the case tif certain products, loral and 
interstate phases of theic circulation may be ?(? closely mtor 
meshed, that vt may he dvdcult to draw a Imc bcitwcca tha 
two foi purposes of local and federal juiisdiction And the 


' Re A atiiral Product: JUariai»i 4rf (ISUrj A C S/F 

csif tinaiv oi) V Lot^ JHatifttmi Dairy Pndsets tlixird A C , /OS 

^ Ci»»)mKw» ot Dommun Pfovt! mi Pelahom 

[1940; Book II, p 5i 
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grading of many pioducts to be effective must take place 1711611 
the individual producer first sells hiB produce but at that stage, 
it may be difiicult to say whether they will get into local or 
interstate commerce In such cases, if the Federal Government 
has concurrent power, it can step in to control the grading and 
marketmg of snch products without hemg ve^ed hy problems 
of divided jurisdiction 

If it 13 felt that the mvestiture of power m the federation 
to deal with the grading and marketing of all pioducts would 
be to encroach upon the autonomy of the units to an 
unreasonable extent, this head of powei may be recast so as 
to give that authority powei over certain definite products 
only, pioducts which have a large inter provincial oi export 
sale And by the process of delegation of jurisdiction, any 
constituent unit may add designated pioduots to the original 
list, when it feels that it is better foi the federation to deal 
with the marketing of such pioducts 

(15) ClorpoiatiODS, that is to say, the incorporation, regula- 
tion and windmg-up of trading corporations, including banking, 
insurance and financial corporations, but not including corpo- 
rations owned or controlled by a Federated State and cariymg 
on business only within that State or co-operative societies, 
and of corpoiations, whether tiading or not, with objects not 
confined to one unit 

Note — Items 1 to 12 and 15 m this group will come 
within {he exclusive power of the federation, while items 13 
and 14 will come within the concurrent field 

VI 

Teakspobt and Communication 

(1) Posts and telegiaphs, including telephones, wireless, 
broadcasting, and other like forms of communication Post 
Office Savings Bank 

(2) Federal Eailways the legulatiou of all lailways in 
respect of safety, maximum and minimum rates and fares, 
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station and service terminal charges, interchange of tra&c 
and the responsibility of railway admitnstrations as carriers 
of goods and passengers , the legnlatton of minor railwaj s in 
respect of safety and the responsibility of the administrations 
of sack caiUvays as carriers of goods and passengers 
Definitions — 

(i) 'Kailway includes a tramway, not wholly ^ithm a 
municipal aiea 

(ii) ' Federal Kaiiwaj does not include an Indian State 
Eailway but, save as afoiesaid, includes anj railway not being 
a minor railv,ay 

(ill) ' Indian State Kailuay ’ means a railway owned by a 
State and either operated by the State, oi operated on behalf 
of the State by any othei agency other than the Federal 
Government 

(iv) ‘ Mmoi Kail way means a railway which is wholly 
Bituate in one unit and does not form a continuous line of 
communication with a federal railw ay, whether of the same 
gauge or not 

(8) Maritime Shipping and navigation, including shipping 
and navigation on tidal wateis , Admiralty Jniisdiotion 

(4) Shipping and navigation on inland wateewajs as 
regards mechanically propelled vessels, and the rule of the 
road on such waterways carriage of passengers and goods on 
inland waterways 

I shall consider items 3 and 4 together Item 3 corte 
spends to item 21 m the Federal Legislative List of the Govern 
ment of India Act, l93o Item 4 coiresponds to item 32 of 
the Concurrent Legislative Listof the same statute Follow ing 
the model of the Statute afoiesaid I suggest that even under 
the new Constitution item 3 should be made an esclusive 
power of the fedeml legislatme and that item 4 should come 
within the concurrent field The reason for putting these 
two powers into two separate categories will be mentioned 
later 
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Under section 51 (i) of the Commonwealth of Australia 
Constitution Act, 1900, the Commonwealth Pailiament is 
competent to make laws with respect to ‘Trade and commerce 
with other countries, and among the States ’ Section 98 of the 
Act provides that the power of that Parliament to make laws 
with respect to trade and commeice extends to navigation and 
shipping and to railways the property of any State The 
combined effect of sections 51 (i) and 98, so far as shipping 
and navigation are concerned, according to Australian cases, 
13, that the power of the Commonwealth to make laws is 
lestncted to navigation and shipping of an oveissas oi 
mterstato character See Euddait PaiKct and Co Pty , Ltd 
V iloojehcad'^ As the regulation of navigation and ship 
ping in Australia is not subject to nnihed control, numerous 
difiiculties of a practical character have arisen in that country 
The Eoyal Commission, which reported n 1929 on the work- 
ing of the Austialian Constitution, have observed as follows at 
page 151 of then leport ‘ The Commonwealth Act deals, and 
can deal only, with interstate and foreign shipping Intra- 
state shipping IS subject to State laws DiSeient rules may 
prevail therefore, and different conditions may apply to ships 
engaged in the inteistate coastal tiade and ships trading solely 
between the poits of one State Different conditions may 
apply to the same ship, according to the voyage which it 
undertakes, or the waters winch it traverses Different 
standards may he applied m granting certificates, according 
as the certificates are to bo used in interstate or intrastate 
trade The Eoyal Commission, after a careful examination 
of the isbole question made the following recommendations at 
page 256 of then report ‘ In our opmion the leqmrements for 
coastal navigation should he the same whether the ships 
navigated trade between one or more States or along the coast 
of one State only Further, we are of opinion that the 


(190S) 8 C L R 330 Observations of Griffith, C J at p 3S2 
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aaministiatioE of the Hws xelating to navigation diould he 
nndei one central authority, adequate provision being made 
for 0 decentralized administration and the subordinate o&cers 
having an adequate discxetaon We fully accept the evidence 
of a numbei of expeit witnesses to the effect that the State 
and Fedei'al aufehoiities have worked harmoniously, but we 
think that there should not he the opporturntj for friction and 
for overlapping which must exist under the piesent method of 
control ^Hither, we are of opinion fliat theie should not he 
any room for the doubts which have ansen as to the laws under 
which an offence may he punishable, oi as to the authority 
which may appoint courts of mquiij , which have arisen m a 
number of lecrut cases lefeired to by witnesses before this 
Commission We recommend that the Common wealth Parlia- 
ment be empowered to legislate with lespect to navigation and 

ehipp ug ' 

Maritime shipping coveis not only shipping on the high ssaa 
but also shipping on the terutonal waters surrounding the 
coasts The power of a sovereign State to contiol shipping and 
navigation on its territorial waters, that is to say on the 
three mile belt of sea snrtoundmg il^ coasts is, according to 
the accepted piinciple of the law of nations, plenary The 
poition of the sea lying along and washing the coasts of a 
country up to a distance of thiee miles of the shore is regarded 
as part of that conntiy itself iVccording to writers on interna- 
tional law, a sovereign State is competent also to exercise a 
qualified jurisdiction even beyond the territorial waters for 
fiscal and defence purposes, that is, for the execution of their 
revenue [awsaud to prevent hovering on their coasts The extent 
of this permissive jurisdiction does not appear to be limited 
within clearly marked boundaries ^ A. sovereign country is 


’ See Trav-n Ttvns in his treatise on Internatianal La a lathe volnme 
aeilmg wi^ Peace at p 265 A quotation from Ihis app-ars in the itidc; 
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fully competeBt to pass la^vra in respect of sliipB flying its 
flag wherever they may be, including the high seas Of coui-se 
such extra territorial ]iuiBdiction will operate subject to local 
laws while the ships are withm the jurisdiction of another 
country Having legard to the fact that shipping on the oceans 
whether within or beyond territorial limits has international 
aspects, it IB only right that the Federal Government should 
take complete charge of it to the exclusion of the constituent 
States 

It may also be pointed out that under this exclusive power 
ships engaged m the Indian Coastal trade whether they 
operate between ports in a single constituent unit or between 
ports of two or more such units will come within federal 
jurisdiction The admmiettative and legal difficulties which 
have arisen m Australia with regard to shipping engaged m 
the coastal trade owmg to the division of jurisdiction between 
the Commonwealth and States upon this topic are completely 
avoided under the Indian provision. 

As regards shipping and navigation on inland waterways, 
it IS sufficient if a limited concurrent jurisdiction is vested m 
the federation Under the suggested concuirent power, the 
Federal Government may, in its discretion, step m to regulate 
shipping and navigation on inland waterways as regards 
mechanically propelled vessels, the rule of the road and the 
carriage of passengers and goods upon such waterways As a 
mattei of fact, on most of out rivers only small craft operate 
and they too are mostly engaged m intrastate trade Such 
inland water-boine traffic ought primarily to be a concern of 
the units Most of oui nvers, moreover, are not navigable by 
Bteam-driven or oil-huxnmg ships Ul even moderate size 

(5) Aircraft and air navigation the provision of aero 
dromes, regulation and organization of air traffic and of 
aerodromes 

Under the Commonwealth of Australia Constitution Act, 
1900, there is no one subject in section 51 covering the 
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geneial control of cwil aviatron m the CommonweaUh Under 
the trade and cominerce power, the Commoiiwealtii Patlia- 
menfc may pass regnlationE m aid of foreign and interstate 
commerce Under the Commonwealth, power over posts and 
telegraphs, aviation incidental to these may be regulated by 
the Commonwealth But intrastate civil fljmg comes within 
State jurisdiction Of course, undei the defence ponei, mili- 
tary aviation can he controlled l»y the Commonwealth 
Government thror^hont Australia It seems very desirable 
that the control over an-navigation and aircraft throughout 
the federation should be under the evcluBive control of the 
Federal Government And the piesent head of power is framed 
with that object m view 

(6) Carnage of passengeis and gooife by sea or by air 
{!) Lighthouses, mcludiug lightships, beacons and other 
provisions for the safetv of shipping and aircraft 

ifote —Items I to 3 and 5 to 7 will he within the exclufim 
powers of the Federal Legislature Item i will come within 
the concurrent field 

vn 

FiNAivCE A1.D TaSAIIOS 

I would preface the enumeiatiou of the suggested heads of 
federal power lelatmg to finance aud faisation with the obser- 
vation that in my view the financial and taxation arrange 
ments contained in the Groverument of India Act, 1935, repre- 
sent a fan and well-balanced scheme of adjustment of the 
relations of the Federation and the Units m this important 
sphere I would accordingly favour the adoption, with any 
modifications that may be deemed necessary, of the scheme of 
federal finance embodied m that Act in the future Constitution 
of India I propose enumeiatmg here only the suggested heads 
of federal power relating to these topics These heads of power 
necessarily have to be supplemented by other provisions such 
as those contained m sections 136 to 171 of the Government 
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of India Act, 1935 I do not propose to deal with these pro- 
visions m any detail , nor am I examining the modifications 
which may be required m them to adapt them to our require- 
ments But a passing reference to some of the more import- 
ant of these will, however, be made I have examined at 
length the financial arrangements made by the Government of 
India Act, 1935, m Chapter XV of my treatise on The Laio oj 
the Indian GonsUtution 

1 Currency, Coinage and liegal Tendei 

2 Public Debt of the Federation 

3 Duties of Customs, inclnding expoit duties 

4 Duties of Excise on tobacco and other goods manufac-' 
tured or produced m India except — 

(a) alcoholic liquors for human consumption , 

(5) opium, Indian hemp and other narcotic druge and 
naxcotiQB, non narcotic drugs , 

(c) medicinal and toilet preparations containing alcohol 
or any substance included m sub-paiagraph {b) of this entry 

Definition 

A duty of excise means a duty on goods manufactured or 
produced in India levied on the manufacturer or producer of 
such goods upon such manufactoie or production and does not 
include a duty on the sale of goods manufactured or produced 
in India whether upon a fiist oi subsequent sale of such 
goods 

5 Corporation Tax 

6 Taxes on income, other than agricultural income 

7 Taxes on the capital value of assets, exclusive of 
agricultural land, of individuals and companies , taxes on the 
capital of companies 

8 Duties m respect of Buccession to pioperty othei than 
Bgricultuial land 

9 The rates of stamp duty in respect of bills of exchauge, 
cheques, promissory notes, bills of lading, letters of credit, 
policies of insurance, proxies and receipts 
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10 Terminal ta-^ee oa goofis or passengers carried by 
railway or air , taxes on railway faies or freights 

11 Duties on salt 

It will be noticed that with respect to item 4 which deals 
with excise dnties, a definition of what constitutes an ‘ excise 
duty ’ IS appended to it The object of adding such a defini- 
tion is this Under the scheme of distribution of powers 
which I have suggested, there will only be one list and that 
the Federal List The Provincial Legislative List will disappear 
completely Under the Grovetnmenfc of India Act. 1935, a 
special provision was made m item 48 of the Provincial Legis- 
lative List foi the Provinces to levy * taxes on the sale of 
goods’ The import of the term ‘ duties of excise ’ is i-ather 
indefinite Mr Justice JayaUr m the case of In re the 
Central Piovuiees ajidSetar Saks of Moio^ Spirit andLtchn 
cants Taxation Act 1938 ' stated that, but for the reconoih 
ation which was demanded hj the existence of two related 
categories of Federal and Provincial poi^ers naioely 'Duties 
of excise ’ in item 45 of List I and ‘ taxes on the sale of 
goods ’ in item 48 of List H of the seventh schedule to the 
Government of India Act, 1935, he would have defined duties 
of excise as comprehending 'all duties of esciee on goods 
manufacfcuied or produced id India, whether levied or collected 
at the stage of manufacture or pioduction or at any of the 
subsequent stages up to consumption’ This definition of 
‘ duties of excise ' would compiehend many types of sales 
taxes and cut into the taxation poweis of the Provinces and 
States And if we rememhei that, in the future, we will he 
dealing with only one list, namely the Federal List, n ithout 
any reconciliation being required with another list of piovin 
cial subjects expressly providing for ‘ taxes on the sale of 
goods’ as under the present arrangements, the need for 
limiting the scope of an excioe duty by a precise definition 
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becomes obvious, especially when ^e wish to preserve 
to the Provinces and States the power to levy sales taxes 
Moreover, even if a restricted meaning is to be given to 
the term ‘Duties of excise’ as was done by Chief Justice 
G-wyer and Sulaiman, J, in the (7P Mato) Spirit case, a, 
piovmcial turnover tax on the first sales of a manufacture! or 
producei of home made goods would certainly be held to be 
uU) a vires of the Provinces if the term ‘Duties of excise’ were 
allowed to stand unqualified in the Federal List The reason* 
ing of the Australian case of Gommonicealth Oil Ilejinenes, 
Ltd V Sontlh Aiisti aha,'*- where a State tax at the rate of 3d 
for every gallon of motor spirit sold by any person, who sold and 
delivered it within the State to persons within the State for the 
first time after the production or manufacfciue, was held to be 
so connected with production or manufacture, as to come with- 
in the purview of an excise duty, would be applicable It is 
tiue that m the recent case of Madras Province v Boddu 
Patdanna <L Sons,^ the Federal Couit Sustained the validity of 
the levy of a provincial turnover tax levied on the manufac 
turei on the first sale of groundnut oil and cake manufactured 
by him It is clear from the judgment of Chief Justice Gwyer 
for the court that that decision largely turned upon the fact 
that an express provision was made in the Provincial Legisla- 
tive List for the levy by the provinces of ‘ taxes on the sale of 
goods ’ As Chief Justice Gwyer pointed out ‘ The tax on 
the sale of goods, which the Act assigns exclusively to the 
provincial lagislatuies, is a tax levied on the occasion of the 
sale of goods Plainly a tax levied on the first sale must in 
the nature of things be a tax on the sale by the manufacturei 
or pioducei , 'but it is levied npon'iiim qua se'iler and not qua 
manufacturei or producei 

I am of the opinion that m the new constitutional dispen- 
sation the units should retam the power to levy sales taxes 
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And I have, therefore, added a definition of ‘ a duty of excise ’ 
which restricts the scope of th&t teim 

A provision similar to that contained in section 140 of the 
Govemmeiit of India Act, i9Sa, vail have to be made in the 
nev? Constitution providing tlmt Duties on salt, fedeial duties 
of evcjse and export dnties shall he levied and collected hy the 
'E’ederahon, hut that if an Act of the rederal Legislatnie so 
provides, there shall he paid out of the federal revenues to the 
coDEtitnent units in which such duties have been levied, 
sums equivalent to the whole or any part of that duty 
to he apportioned among them m accordance mth such 
principles of distribution as may be formulated by that 
Act 

As regards duties in respect of succession to propcity other 
than agricultural land, stamp duties levied on bills of ex. 
change, cheques, promissory notes hills of lading letters of 
credit, polioiee of insurance, proxies and leceipts, and terminal 
taxes ou goods oi passengers emned by railway, or air, and 
taxes on railway fares and freighta, which are levied and 
collected nndei the authority of fedeinl enactments, a proviaion 
will have to be made m the Constitution smiilar to that 
coutuiued, lu section 137 of the Government of India Act 
1935 for the return to the constituent units in which such 
duties and taxes have been levied of the net proceeds of 
such taxes or duties in accordance with such principles of 
distribution as may be foimulated by Act of the Federal 
Legislature 

Provision will also have to be made for the dujsion of the 
proceeds of income tax between the Provinces and Federation 
upon a atated basis Section 138 of the Government of 
India Act, 1935, will serve as a model for devising apian 
upon which the division of mcome tax revenues should be 
made 

ATofe — All the items 1 to 11 in this group will come 
withm the exclusive powers of the Federal Legislature 
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VIU 

Subjects upon ■which UNiPOBMiTi or Legislation 

15 DESIRABLE 

Some of the great Indian Law Codes which aie in foice in 
British India today like the Indian Penal Code, the Civil and 
CrirDmn] Procedme Codes, the Tians!ei of Property Act, the 
Contract Act and the Evidence Act are magnificent pieces of 
constructive legislation It would indeed he very desirable to 
preserve the nniformity of laws which these codes have 
estahliBhed in British India over so many years, even aftei the 
new Constitution begins to work No false sentiment of 
provincial rights should be allowed to destioy the great frame 
work of laws built up m the land by assigning the subject 
matters of the«e pieces of legislation to the Provinces In 
fact I would very much favour the Indian States, weia they 
willing to do so, to delegate legislative jmisdiotion ovei 
matters coveied by these codes to the Federation m the Indu 
of the future Even today many of the important Indian 
States have adopted practically wholesale the various Biitish 
Indian codes into their own statute books Part I of the 
Concurrent list of subjects embodied in List III of the seventh 
schedule to the Government of India Act, 1985, refeis to these 
topics of legislation It seems to me that the provision 
contained in section 107 of that Acu with regard to the powers 
of the Federal and Provincial Legislatures in regard to the 
concurrent list of subjects and the manner in which federal and 
provincial laws are to be iet*onciled m case of conflict is not 
only veiy complicated but betrays an undue anxiety toenlaige 
the powers of the provincial legislatures beyond reasonable 
limits Under section 107 federal legislation m the conciment 
field can be overridden bypiovinciall^islation, if the piovmcial 
law having been reserved foi the consideration of the Governor- 
General or for the signification of His Majesty s pleasure has 



ISU CEHTRE And ISE DNltS 


61 


lecei’Jefi llie asseiife ol ih.% GOTecaor General oi oi His 'Maiesty 
Although th s would not preclude further federal legislation, 
the Becfcioc provides that no bill or amendment lor mabng 

any piosision repugnantto anyptovincial law which having 

been bo reserved, has received the assent of the Governor- 
General OI c{ Hie BXajesiy, shall be introduced oi moved la 
eithei. chanihei of the Federal Legislature without the 
pievious sanction of the Govetnoi. Genera,! The object seems 
to be to vest a large jneasure of discretionary authoiity m the 
piovinces to modify federal l^slafciou upon these subjects to 
suit their own conditums I do nat believe that federal 
legislation upon the's subjects requites to be modified to any 
great extent to suiii provincial reqaiupments In the few cosca 
m which provincial conditions demand modifications in 
federal enaetmeuts it is possible foi the Fedeial Acts themselves 
to provide for them And, moreo^r, by a free me of the 
device of delegdting poweie to provincial authorities to enact 
lilies, the provinces can be given powers to fill up details 
suitable to then own needs witbin the general framework of 
the Federal Acts The British Indian Cml Procedure Code le 
a notable instance of an enactment which, after fixing the 
general framework of legislation, gives a wide power of 
rule making to coiaimUees consliUited by the Pioviocial 
Hjgb Courts I, tbereluie, thmk that no special provision 
such as that contained in section i07 of the Government 
of India Act, 1939, is necessary in the case &! these 
subjects 

As in the case of the othei heads of concuuent power, 
even with regard to these the piovincial legislatures uill 
have concuirent lights of tegwiatitin withtho resn.Ta'iion that 
fedeta,? laws will pieva-il ovei provincial laws m case of con- 
flict Jhtbe list which J have given below, I am including 
most of ihe items which occur in Pmfc I of List HI of the 
seventh schedule, omittmg a few wlmse mdusiou seemed to 
me to be tiunecesvary Items 30, 33 and 34 m Part H of 
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Liafc III of the seveEfch. schedule aie included m tins list 

(1) Criminal law with respect to all matters included m 
the Indian Penal Code on the date of the inauguration of the 
Federation and also m regard to offences against laws with 
respect of any of the matters in the concunent group of the 
Federal list 

(2) Criminal Procedure including all matters included in 
the Code of Criminal Proceduie on the date of inauguration of 
the Federation 

(3) Bemoval of prisoners and accused persons from one 
unit to another unit 

(4) Civil Piocedute, including the Law of Limitation and 
all matters included m the Code of Civil Procedure on the 
date of inauguration of the Fcdeiation the recovery in an 
Indian Piovince or a fadeial terntoiy of claims in lespsct of 
tases and other public demands including arrears of land 
revenue and sums recoverable as such, arising outside that 
Indian province or federal territory 

(5) Evidence and Oaths , recognition of laws , public acts 
and records and judicial proceedings 

(6) Marriage and divorce , infants and minors , adoption 

(7) Wills Intestacy, and succession, save as regards 

agricultural land \i 2 (^( '2- l''\ M 

(8) Transfer of property other than agricultural land , 
registration of deeds and documents 

(9) Trusts and Trustees 

(10) Contracts, including partnership, agency, contracts of 
carnage, and other special forms of contract, but not including 
contracts relating to agncultmal land 

(11) Arbitration 

(12) Bankruptcy and insolvency , Administratois-Geueral 
and ofSoial trastees 

(18) Legal, medical and other professions 

(14) Newspaper, books and pnntmg presses 

(16) Poisons and dangerous drags 
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(16) Boilers 

(17) The pieveatioa of the extension fiom one unit to 
another of infectious or contagions diseases ot pests affecting 
men, annuals or plants 

(18) The Banctioning cm^atograph films for e%hi* 
bition 

(19) Persons subjected to pieventiTe detention under 
Federal authority 

(30) Heohanioally prop^led •vehicles 

All the items m this gioup will come iiithm the con- 
current field 

a 

liABOTO 

1 lactones 

3 Welfare of Labour , conditions of labour j^rovidcnt 
funds, employers’ liability ‘ind workmen’s compenBation, 
hailth msuianoe, lucluding lovaliditv pensions, Old age 
pensions 

8 Unemployment insuiance 

4 Trade Unions mduskial and lakiui disputes 

Ail the items in this group will come within the con- 
current field 

X 

M1SCBI.1.AI.EOUS 

1 Natoraluation, immigration into and emigiation and 
expulsion from India, and pilgrimages to places beyond India. 

2 Federal Public Scivices and Federal Public Semoe 
Commission 

5 Federal pensions, that is to say, peasiooB paj able by 
the Federation 01 out of Federal revenues 

4 Works, lands and buildings vested m, 01 in the posses 
Sion of, the rederation (not being na-val, mihtaiy or air force 
woihs), but, as regards property situate in a province, subject 


1 
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always to provincial legielation, save in so far as 'Federal law 
otherwise provides, and, as regards property in a Federated 
State held by virtue of any lease or agreement with that 
State, subject to the terms of that lease or agreement 

6 The Imperial Libiao^, the Indian Museum, the 
Imperial "War Museum, the Victoria Memorial, and any 
similar institution controlled or financed by the Federation 

6 Federal agencies and raetitutes for the following 
purposes , that is to say, for research, for professional or 
technical training, or for the promotion of special studies 

7 The Benares Hindu Univeisity and the Aligarh 
Muslim University 

8 The Survey of India, the Geological, Botanical and 
Zoological Surveys of India , Federal Meteorological organi- 
zations 

9 Ancient and histoiical monuments , archaeological 
sites and iemams 

10 Census 

11 Fort Quaiantmc seamens and maiino hospitals, 
and hospitals connected with Fort Quarantine 

12 Fishing and Fisheries beyond temtoiial waters 

13 Aims , firearms , ammunition 

14 Explosives 

15 Opium, so fai as legards cultivation and manufac- 
ture, or sale for export 

16 Fetcoleum and other liquids and substances declared 
by Federal law to be dangerously inflammable, so far as regards 
possession, storage and transport 

17 Extension of the powers and jurisdiction of the 

lat a. % Fe/hara). 

territory to any area in another provmce or a Federal territory, 
but not so as to enable the police of one part to e\ercise 
powers and jurisdiction eisewliete without the consent of the 
Government of the Province or the Commissioner of the 
Fedeial territory, as the case may be , extension of the powers 
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and jurisdiction of menibaiB of a police force belonging to any 
unit to railway areas outside that unit 

18 Elections to the fTedetal Legislature, subject to the 
piovisione of the Constitution 

10 The salaiies of the federal Mmisters, of the Presi 
dent and Vice-President of the Council of State and of the 
Speaker and Eeputy Speaker of the Pederal Assembly , the 
BclarieB, allowances and privileges of the members of the 
Federal Legislature, and, to such extent as is espiessly 
authorized by the Constitution, the punishment of persons 
who refuse to give evidence or produce documents before 
Committee' of the Legislature 

20 Salt 

21 State lotteries 

Migration wathia India from or into a Piovince or a 
Federal tenitoiy 

23 Eanchi European Mental Hospital 

2^ Federal territories 

This would cover areas uhich v/iU be dnectly administei 
ed. by the Federation hie the Chief Commiesionei's Pioi mce 
of Delhi, Andaman and Nioobar Islands and any other tmet, 
which at the time of the Federation will be reserved foi federal 
control, or which other tract may later be actjuired by the 
Federation, by conqueet or otheiwisc 

25 The acquisition of property on just terms from any 
Province or Federated State or person for any purpose m respect 
of which the Federal Legislature has power to make laws 

This provision la based upon head (•^vsi) of section 51 of 
the Commonwealth of Australia Constitution Act, 1900 

26 Matters incidental to the execution of any powei 
vested by this Constitution m the Federal Legislature or in 
either house thereof, or in the Government of the Federation, 
or in any department or ofBcei of the Federation 

This provision is based upon head (sssix) of section 61 of 
the CDinmonwealth of Australia Constitution Act, 1900 
5 
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Although eyen m the absence of an express piovision legaid 
mg the exercise of incidental powers such powers might 
have been exercisable, it would I think be safer to have a 
specific provision dealing with this matter m the Constitution 
27 Offences against laws nith lespect to anj of the mat 
ters in the exclusive group of the Fedeiul List 

I have included offences against laws with respect to any 
of the matters in the concmrent group of the Tedeial List m 
head 1 of the Unifoimitj of Laws group Although the inci 
dental power m item 2S of this group will piobably co\er item 
27 also I have considered it advisable to make a specific pro 
vision 

Note —All the 27 items in this group will come within the 
exclusive powers of the Federal Legislature 

XI 

Control op Famine 

The acute shortage of foodstuffs which exists m some 
parts of India today and the mounting loss of human life and 
miseiy which it has entailed i-aises important questions as to 
the responsibility and powers of the Central Government to 
deal with an emergency of this character The serious situa 
tion which has now arisen in the country is primarily due to 
the cutting off of supplies from external souices such as Burma 
and the demands made by the colossal military machine which 
has come into existence because of rrat conditions That the 
Central Government, under the Government of India Act 
1935 IS eguijiped uith adequate jioweis to devise its own 
controls to deal with such a situation even though the opera 
tion of such controls might involve the invasion of the 
provincial sphere seems to me to be beyond cavil or contro 
versj The authors of that Act, foreseeing the difficulty of 
maintaining a strict demaioation of powers under the stress of 
war conditions, created machinery under section 102 of the 
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Act to deal 'with any abnormal situation which maj arise 
doling wartime, although, the action sought to be taken 
involved trenching upon the sphere of the constituent units 
I have no doubt that the Gorvernmcnt of India even as at 
present constituted and empo'wered has full powers to com- 
mandeer foodstuffs and promulgate price continl measures in 
surplu=! provinces 

Uudei the defence pouersuhich I have pioposed for the 
future Indian Federal Government, there could be no doubt 
that the Centre would be quite competent to deal during wai- 
time with a famine situation m any part of the country , by 
putting into operation its own measures of control As we 
have already seen m Chapter I, while discussing the powers 
of the Central Governments ot the United States, Australia 
and Canada during waitiine, those Governments have plenaiv 
powers to take any and every action as will conduce to 
the efficient prosecution of war. If 'we limit the consideration 
to a case of famine when India is at wai, the defence powers 
of the Federation read m conjunction with the incidental 
power would be found quite adequate 

The question however arises as to whether it is necessary 
to arm the Indian Federal Centie with powers to deal with 
famine conditions when the conntr\ is at peace When con- 
ditions remain peaceful, I think, it would be very late indeed 
for any Indian piovmce or State to find itself so helpless or in- 
capable as not to be able to deal with any famine conditions 
which may arise in its terntory owing to the failure of rams 
or because of extraordinary causes like earthquakes or floods. 
If there is a failure of crops in one unit of the Federation, help 
can reach it from some other unit or even from a foreign 
source Having regard to the efficiency and espedition of 
modem transport, there is no fear, dormg peacetime, of any 
portion of ^dia bemg cut off £com external or internal sources 
of supply. And the organiKition of relief must be the concern 
of the unit concerned and not of the centre. But there may 
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arise Bituatione, though they may be veiy rare, when federal 
intervention may become impeiahve Por instance, although 
India may not be at war, neighbouring countnee which were 
supplying foodgrama to certain deficit areas in India may 
themselves be involved in wai oi be in the zone of war and the 
external supply may be cut off And a surplus Province oi 
State may be unwilling to part with its produce unless exorbi- 
tant prices are paid In such an emergency, the centre must 
be able to commandeei grams from the surplus unit for distri- 
bution in deficit areas It is also possible that some small unit 
of the Federation — say a small Indian State— may become so 
impoverished owing to failure of crops over a number of 5 ears, 
that it finds it difficult to cope with the famine situation 
Even in such a case the centre iml^a the situation demands 
it, may not intervene directly m the administiation of the unit, 
but give every assistance neceesaiy to bring matters to normal 
Tbo possibility of situations such as those mentioned above 
arising, though rarely, however, exist. And 1 think it would 
be wise to equip the Federal Government with power to take 
such action as it deems necessary to deal with such situations 
And this object would, I think, ^ seemed by giving a concur- 
rent powei to the Indian Federal Centre ovei ‘ Famine’ The 
head of power may simply run as ‘ Famine ’ bo that the 
Centre might be able to eseicise plenary authority, if and 
when necessary 


XU 

Dbleuation op IjbgisiiATIVe Powers 

The Canadian Eoyal Commission on Dommion-Piovinoial 
relations m the course of their leport lecommended that, in 
order to intioduce a certain measure of flexibility in the 
Canadian Fedeial System, the British North America Act, 
1867, may be amended, so as to enable a Province to delegate 
power over a mattei within its cotaipetence to the dominion 
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and ucjscf They observed Wo think that the intro 
duchon o£ a measure of flexibility m the Canadian Federal 
Sj’Stem should be considered A numbei of provinces may on 
occasion be willing and inaj even actively desire the Domi 
mon to assnme responsibility for a function i\hich is beyond 
its constitutional poweis Ihc Dominion may itself be willing 
to assume the function but be unable to do so until public opi- 
nion has developed to the extent of permittmg a constitutional 
amendment to be made On the othei hand, the Dominion 
ma) be alone entitled to perform functions which, under 
modem conditions it may be more appropriate £oi the Pro 
Vinces to perform and certain of the Provinces maj be auMOus 
to assomc such responsibility In several snbinissiODB to us 
it was suggested that it would b> desirable to allow a Piovmcc 
to delegate power ovei a subject to the Domimon, provided 
that the DomimoQ was willing to accept the delegation, and 
conveisely that thcic might be a delegation of power by the 
Dominion to a Province The effect of such delegation would 
be that tho delegating authonty would divest itself at least 
for a limited period, of the power as completely as if it had 
been assigned to the othci authonty in the British North 
America Act At the present time, although the law is not 
entirely clcai, it seems that delegation of legislative powci 
eithei b) the Domimon to a Province, or by a Piovmce 
to the Domimon IS invalid To establish definitely a power 
of delegation which is suflicienlly wide, amendment of 
the British North America Act would be roijiiired Such an 
amendment should cover both the power to delegate jurisdic- 
tion and the powei to receive jurisdiction by 

delegation It should also be provided that tho act 

of deiegatiou would only be operative if the legislative unit to 
which delegation was made signified its willrngnesB to aocept 
it Piovision should also be made peimitting delegation to be 
either in perpetuity oi foi a definite time limit The Domi 
uion for example, might be unwiUiE^ to accept the delegation 
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of certain functions involving extensive oiganization (such as 
non-contnbutoiy old age pensions) unless it were assuied that 
the delegation would operate m peipetuitj Forothei functions 
(such as the grading of natnial pioducts) it might be sufficient 
if there were assuiance that the delegation would not be 
levoked for a stipulated period of ten oi fifteen years It 
should also be provided that although an agreement of dele- 
gation could not be revoked by the unilateral action of either 
legislature during the life-time of the agreement, it might be 
termmated earlier with the consent of both parties expressed 
by appropriate legislation Subject to such lestiictions, we 
can see no reason why a mutual power of delegation between 
the Dominion and a Province should not be permitted on 
a temporary as well as a permanent basis . . . With such 

a power desirable changes m the constitutional allocation 
of powers could be effected m lespect of one Province without 
the necessity of waiting (or such a development of public 
opinion as would permit of a nation-wide constitutional 
amendment A change m jurisdiction might be effected on a 
tempoiary basis for one Province, 'tvhicb, if it proved succese- 
ful, might induce other Provinces to make similar aiiange- 
ments, and if unsuccessful need not be a permanent arrange- 
ment as would he a constitutional amendment ’ ^ 

I am greatly impressed with the reasons which the Cana- 
dian Eoyal Commission on Dominion-Provincial Eelations 
have given not only with regaid to the need to make a pro- 
vision in the Constitution for the delegation of power by the 
Provinces to the Dominion and by the Dominion to the Pro- 
vinces but also in regai d to the exact form the relevant constitu- 
tional pioviBion should take Pive important points m this 
connection require to be noticed, namely. (1) that the Dele- 
gation of power may be from the Provinces to the Dominion 


^ Eepot i of the Canadtan Jtoyal Conmisiwi on Donnmon Provincial 
(1940), Book 11, pp 72-73 
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or vice vasa (2) thrfc delation can take place only if the 
Ruthorit} toi^liom power isdelegatedifi willing to accept lospon- 
Bibihty for the delegated ftincfcion (3) that the constitutional 
provision will ba\e to be so woided as to permit of delegation 
for a definite period of time if permanent delegation of power 
IE considered unsuitable (4) that one or more Provinces maj 
invest the Dominion with jurisdiction over any matter instead 
of waiting foi the other ptovmce» also to act m the same way 
and (o) that the delegation which may bo foi a definite peiiod 
may be teiimnated by mutual consent of both parties even 
during the lifetime of the agieement although unilateral 
action on the part of one party alone would not revoke the 
delegation 

I would suggest that a provision permitting delegation of 
power from the Pedeiation to the constituent units and vice 
framed on the hues suggested hy the Royal Commission 
on Dominion Provincial Relations may be embodied m the 
future Constitution of hidia 


xm 


The HEsrouART Pouebs of the Constitubkt TJmts 
Now it may he asked what is the residuum of authoiity 
which IB left to the units under the plan of allocation of 
powers sketohod above Speaking la broad teime, it may be 
stated that the units wiU Irave authority to deal with the 
following, among other important matters namely, lands 
mcludiug lights in and ovei laud, laud tenuiee the relationship 
of land lord and tenant forests education public health 
(except what is ancillary to federal subjects like Port quaran 
tine iinmigraLiou and emigration, and military naval and 
uu forces) hospitals and d spensaiies coipomtions with 
provincial objects, coopeiative societies , law and ordei , prisons 
and lefoimatones roadsjhiidges and femes , irrigation water 
storage and watei power , fishenes agiicoltiiie land revenue , 
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alcoliohc excises, sales taxes, taxes on agcicaltmal income 
tolls , faxes on professions and callings These do not, of 
course, exhaust the subjects which will come withm the 
residuaty pow ei of the units In the case of the Indian States, 
the residuaiy field is likely to be widei than what it would be 
:n the case of the piovmces Having legard to the wide sweep 
of TrUthoiity still left to t-he constituent units making all 
allowance foi the powers assigned to the federation, I would 
venture to Bubinit that, under the plan of allocation suggested 
above the content of Piovincial and State autonomy would be 
voiy substantial indeed The Piovmces and States will be in 
charge of activities most vital to the life of the people undei 
their caic They mo fiee to plan their educational systems 
m any luauner they like They can inn their own hospitals 
and dispensaries cateimg to both human beings and animals 
They can constiucb urigatiou works and hydro electiic 
projects, establish luduetiies and public utility woikb and 
thus make a material contribution to the economic weal o£ 
their citizens They can organize then agiioultme on a 
scientific basis, remodel their land tenuies, and promote 
schemes for the control of agiicultmal pests and diseases If 
the financial lesomoes which will be at the disposal of tho 
constituent units under the arrangements pioposed are piopeily 
marshalled and utilized, theie will be adequate funds available 
to meet the responsibilities uhich will devolve upon them 
The constituent units will thus be free within this political 
framewoik to organize many beneficent activities in harmony 
With their own economic and cultural enviionments 

XIV 

Summing Up 

There are few countries m this uoild which can display so 
impressive an aiiaj of human and mateiial resouicss as India 
"With these resources piopeily oigamzed, this comitiy can be 
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one of the fairest lands of this eaith And I can think of no 
form of political organization more sailed to India than a 
federation It is the only technique I know of by which 
national unity and regional autonomj can both be safegnarded 
bj a process of adjustment But as the Canadian Eoyal 
Commission on Dominion Provincial Kelations have pointed 
out, ‘national nmty and provmcial autonomy must not be 
thought of as competitors for the citizen's allegiance ' but as 
‘ two facets of the same thmg—a sane federal system* And I 
venture to submit that the plan which I have drawn up with 
regard to the allocation of powers between the federation and 
the units will go a long way to establish in India a sane and 
workable federal system 
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